EB EAST BAY
MUNICIPAL UTILITY DISTRICT

October 26, 2026

ADDENDUM 6

TO PROSPECTIVE PROPOSERS UNDER RFP NO. (FW2-26, “Mokelumne River Floodplain
Habitat Restoration Project”)

Notice is hereby given that RFP NO. FW2-26 of the East Bay Municipal Utility District has been
revised as follows:

A. Insert the attached document “EXHIBIT C EXAMPLE PROFESSIONAL SERVICES
AGREEMENT”. This exhibit should be attached immediately following section
“EXHIBIT B INSURANCE REQUIREMENTS” and immediately ahead of section
“EXHIBIT D IRAN CONTRACTING ACT CERTIFICATION™.

B. The successful Proposer shall furnish both a performance bond and a payment bond, each
in an amount equal to 100% of the total amount payable under the awarded Agreement,
including both design and construction elements. Performance and payment bonds are not
required with the proposal. The successful Proposer shall furnish the required bonds
following selection. The required bond forms are provided in “EXHIBIT H BOND
REQUIREMENTS”, of the sample agreement “EXHIBIT C EXAMPLE
PROFESSIONAL SERVICES AGREEMENT”.

C. All Proposers shall complete and submit with their proposals the “DECLARATION OF
ELIGIBILITY TO WORK ON PUBLIC WORKS PROJECTS?”, provided in “EXHIBIT
G PUBLIC WORKS FORMS”, of the sample agreement “EXHIBIT C EXAMPLE
PROFESSIONAL SERVICES AGREEMENT”.

ACKNOWLEDGMENT OF RECEIPT OF THIS ADDENDUM SHALL BE INDICATED BY
INSERTING THE ADDENDUM NUMBER AND ITS DATE ON THE FORM LABELED
“PROPOSER INFORMATION AND ACCEPTANCE” IN EXHIBIT A.

Fearaon

ames Pearson
Supervisory Fish Biologist
(209) 263-6357
james.pearson@ebmud.com

RFP NO. FW2-26

375 ELEVENTH STREET . OAKLAND . CA 94607-4240 . TOLL FREE 1-866-40-EBMUD . (1-866-403-2683)
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EAST BAY MUNICIPAL UTILITY DISTRICT
GENERAL SERVICES AGREEMENT
For

Mokelumne River Floodplain Habitat Restoration Project

This General Services Agreement (“Agreement”) is by and between East Bay Municipal
Utility District (“DISTRICT”), and (“CONTRACTOR”) (each
individually a “Party” and collectively “the Parties”), and shall be for a term of two years,
with a DISTRICT option to extend for a one-year period, effective as of the date of the last
signature below.

DISTRICT desires to obtain design, permitting, and construction services (“the Services”)
which are more fully described in Exhibit A to this Agreement; and

CONTRACTOR represents and warrants that it is professionally and legally qualified to
provide the Services and is willing to provide them to DISTRICT; and

DISTRICT’s Board of Directors has authorized this Agreement by Motion Number

>

DISTRICT and CONTRACTOR therefore agree as follows:

1. Provision of Services; Contents of Agreement. It is agreed that DISTRICT retains
CONTRACTOR to provide the Services, and CONTRACTOR accepts such
engagement based on the requirements described in this Agreement and the
following Exhibits, all of which are incorporated into this Agreement by this
reference:




Exhibit A
Exhibit B
Exhibit C

Exhibit D

Exhibit E

Exhibit F
Exhibit G

Exhibit H

Scope of Services
Payment Terms and Procedures

Insurance Requirements

CEP Compliance
General Conditions
Additional Requirements
Public Works Forms

Bond Requirements



Compensation. The compensation payable to CONTRACTOR shall not exceed
Dollar Amount Written Out ($ ) for the term of this Agreement.
Payment will be made in accordance with Exhibit B to this Agreement.

Independent Contractor.

a. CONTRACTOR is an independent contractor and not an employee of
DISTRICT. CONTRACTOR expressly warrants that it will not represent
that it is an employee or servant of DISTRICT.

1. CONTRACTOR is retained to render services only and all
payments made are compensation solely for such services as it may
render and recommendations it may make in carrying out the work.

11. It is further understood and agreed by the Parties that
CONTRACTOR, in the performance of its obligations under this
Agreement, is subject to the direction of DISTRICT as to the
designation of services to be performed and the results to be
accomplished, however, DISTRICT shall have no control over the
means, methods, or sequence used by CONTRACTOR for
accomplishing the results.

b. It 1s further understood and agreed that as an independent contractor,
CONTRACTOR and/or CONTRACTOR’s assigned personnel shall not
have: (1) any entitlement to any compensation or benefit provided to
DISTRICT employees; (2) right to act on behalf of DISTRICT in any
capacity whatsoever as agent: or (3) the right to bind DISTRICT to any
obligation ~whatsoever.  CONTRACTOR shall not be covered by
DISTRICT’s worker’s compensation insurance; nor shall CONTRACTOR
be entitled to compensated sick leave, vacation leave, retirement entitlement,
participation in group health, dental, life or other insurance programs, or
entitled to other fringe benefits payable by DISTRICT to employees of
DISTRICT.

Notices.
Any notice from DISTRICT to CONTRACTOR shall be directed to:

(CONTRACTOR’s firm's name)

(address)

Attention: (contact, usually the CONTRACTOR's project manager)
Email: (contact’s email)

Any notice from CONTRACTOR to DISTRICT shall be directed to:



East Bay Municipal Utility District

1 Winemasters Way, STE K

Lodi, CA 95240

Attention: Michael Beakes

Email: michael.beakes@ebmud.com

Personal delivery or mailing with receipt of acceptance shall constitute a good,
sufficient and lawful notice.

Insurance. CONTRACTOR shall take out and maintain during the life of the
Agreement all of the insurance required, as set forth in Exhibit C to this Agreement.
CONTRACTOR shall not commence work until such insurance has been approved
by DISTRICT. Acceptance of the certificates shall not relieve CONTRACTOR of
any of the insurance requirements, nor decrease the liability of CONTRACTOR.

Contract Equity. CONTRACTOR expressly agrees that this Agreement is subject
to DISTRICT’s Contract Equity Program (“CEP”’). CONTRACTOR is familiar
with the DISTRICT’s CEP and Equal Opportunity Guidelines, and has read and
understood all of the program requirements. CONTRACTOR understands and
agrees to comply with the CEP and all requirements therein, including each of the
Good Faith Efforts. CONTRACTOR further understands and agrees that non-
compliance with the CEP requirements may result in termination of this Agreement.

Non-Discrimination.

a. CONTRACTOR shall abide by the requirements of 41 CFR §§ 60-
1.4(b), 60-300.5(a) and 60-741.5(a). These regulations prohibit
discrimination against qualified individuals based on their status as
protected veterans or individuals with disabilities, and prohibit
discrimination against all individuals based on their race, color, religion,
sex, sexual orientation, gender identity, or national origin in the
performance of this contract. Moreover, these regulations require that
covered prime contractors and subcontractors take affirmative action to
employ and advance in employment individuals without regard to race,
color, religion, sex, national origin, protected veteran status or disability.

b. CONTRACTOR shall include the bolded nondiscrimination provisions
above in all subcontracts. CONTRACTOR shall not establish or permit any
such discrimination. Contractors determined to be in violation of this section
shall be deemed to be in material breach of this Agreement.
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11.

Entire Agreement. This Agreement represents the entire understanding of
DISTRICT and CONTRACTOR as to those matters contained herein. No prior oral
or written understanding shall be of any force or effect with respect to those matters
contained in this Agreement. This Agreement may only be modified by amendment
in writing signed by each Party.

Governing Law and Venue. This Agreement, including but not limited to formation,
interpretation, performance, and the rights and obligations of each Party, shall be
governed by the laws of the State of California without regard to the conflict of laws
principles of California. Venue for any dispute arising out of or related to this
Agreement, including but not limited to formation, interpretation, and performance,
and the rights and obligations of each Party, shall be in Alameda County, California.

Authority; Effective Date. Each Party executing this Agreement warrants that he or
she has authority to enter into this Agreement on behalf of the Party for whom he
or she signs. This Agreement shall become effective as of the date of the
second signature.

Term.

a. Unless earlier terminated, this Agreement shall commence on the Effective
Date and shall continue in effect until two (2) years from such date (the
“Term”).

b. Following expiration of the Initial Term, DISTRICT may renew this
Agreement for additional successive term of one (1) year by providing
CONTRACTOR with written notice for up to one (1) additional successive
terms (each a “Renewal Term” and, collectively, together with the Initial
Term, the “Term” or “term”).



12. Signatures.

The Parties agree to execute this Agreement using digital signatures via DocuSign.

The Parties intending to be legally bound now execute this Agreement on the dates noted

below.

CONTRACTOR

By:

Signature

Name:

(Printed)

Title:

Date:

DIR Registration No.

Contractor’s California License No.

Class Expiration Date

Rev. 10/9/2025
(00110231}

EAST BAY MUNICIPAL UTILITY
DISTRICT

By:

Signature

Name:
(Printed)

Title:

Date:

Approved as to Form:

By:

for the Office of General Counsel
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EXHIBIT A
SCOPE OF SERVICES

East Bay Municipal Utility District
Mokelumne River Floodplain Habitat Restoration Project

CONTRACTOR SERVICES
CONTRACTOR shall provide the following:

Contracted Services

Refer to RRFP FW2-26 for project scope.

Optional Services

PROJECT SCHEDULE

A list of schedule milestones and completion dates would be added here.



EXHIBIT B

Payment Terms and Procedures



EXHIBIT C

INSURANCE REQUIREMENTS



EXHIBIT D

CEP COMPLIANCE



EXHIBIT E

GENERAL CONDITIONS



GENERAL SERVICES AGREEMENT CONDITIONS
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GENERAL CONDITIONS

ARTICLE 1 - GENERAL PROVISIONS
1.1 Interpretation
1.1.1 The following interpretative rules apply throughout the Contract Documents.

.1 The provisions of the Contract Documents are complementary and should be
interpreted viewing the Contract Documents as a whole.

.2 A concept phrased in the singular should be interpreted in the plural as required.
.3 Masculine includes feminine, and feminine includes masculine.

4 The words “shall,” “will” and “must,” in any of their tenses, indicate mandatory
requirements.

.5 The use of examples like “such as” or “including” does not limit or exclude
examples not specifically mentioned.

29 ¢c 99 ¢

.6 The words “provide,” “perform,” “construct,” and “install” mean, unless
preceded by the word “only,” that the Contractor shall provide, perform,
construct, and install and include all services necessary to provide, perform,
construct and install.

1.2 Definitions

1.2.1 Throughout the Contract Documents, the terms below will have the following
defined meanings:

.1 Act of God: An occurrence or condition and effect as defined in Public
Contract Code §7105.

.2 Addendum: A written change, clarification, or correction to the Contract
Documents issued by the East Bay Municipal Utility District prior to bid
opening.

.3 Bidder: Any vendor, individual, partnership, joint venture, or corporation
submitting a proposal for the work contemplated, acting directly or through a

duly authorized representative.

.4 Board or Board of Directors: The Board of Directors of the East Bay
Municipal Utility District.
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.5 Business Entity: Any individual, business, partnership, joint venture,
corporation, sole proprietorship, or other private legal entity recognized by
statute.

..6 Change Order: A Change Order is a written instrument used for modifying the
contract with regards to the scope of Work, Contract Sum, and/or Contract
Time. An approved Change Order is a Change Order signed by the District. An
executed Change Order is a Change Order signed by both the District and the
Contractor.

.7 Compensable Delay: A period of delay to the Contractor’s performance of the
Work that meets all of the following criteria:

a) the delay directly prevents the Contractor from performing critical path
Work;

b) the delay is caused directly and solely by the District or by causes within
the exclusive control of the District;

¢) the delay is not concurrent with any other type of delay;

d) the delay could not have been avoided by the Contractor through work-
arounds, rescheduling or other mitigation measures; and

e) the Contractor gave timely notice of the delay to the District in compliance
with the terms of this contract.

.8 Concurrent Delay: Two or more independent causes of delay to the
Contractor’s performance of the Work that meet all of the following criteria:

a) the delays occur at the same time during all or a portion of the delay period
being considered;

b) the delays directly prevent the Contractor from performing critical path
Work;

¢) each of the delays would have delayed the Contractor’s performance of
critical path work even in the absence of any of the other delays;

d) none of the delays could have been avoided by the Contractor through
work-arounds, rescheduling or other mitigation measures required under
this contract; and

e) the Contractor gave timely notice of the delays to the District in
compliance with the terms of this contract.

9 Contract Completion: The Work has been fully completed in accordance with
the Contract Documents as determined by the Engineer and all governmental
authorities with jurisdiction over the project have issued acceptance or a
certificate of occupancy.

.10 Contract Documents: See Article 1.3.

.11 Contract Sum: The contract price stated in the signed General Services
Agreement plus all Approved Change Orders.
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.12 Contract Time: The number of days set forth in the contract to achieve
Contract Completion. The required completion date is computed by adding the
number of days to the effective date of the Notice to Proceed. If the required
completion date falls on a District holiday or non-Work Day, that day is
excluded and the following Work Day is counted. The Contract Time may only
be adjusted by approved Change Order.

.13 Contractor: The Business Entity with whom the District enters into a
contractual agreement. Contractor shall be synonymous with “supplier”,

% ¢

“vendor”, “consultant” or other similar term.

.14 Critical Path: The sequence of schedule activities that determines the duration
of the Work.

.15 Day: Unless otherwise specified, days are calendar days, measured from
midnight to the next midnight.

.16 Deficiency Notice: A written notice issued by the Engineer informing the
Contractor of non-conforming Work.

.17 District: The East Bay Municipal Utility District.

.18 Engineer: The Director of Water and Natural Resources of the District acting
directly or through authorized agents acting within the duties entrusted to them.

.19 Excusable Delay: A period of delay to the Contractor’s performance of the

Work that meets all of the following criteria:

a) the delay prevents the Contractor from performing critical path work;

b) the delay is directly caused by events beyond the control of both the
District and the Contractor (including, but not limited to, adverse weather);

¢) the delay is not concurrent with an Inexcusable Delay as defined in this
contract;

d) the delay could not have been avoided by the Contractor through work-
arounds, rescheduling or other mitigation measures required under the
contract; and

e) the Contractor gave timely notice of the delay to the District in compliance
with the terms of this contract.

.20 Fixed Costs (also known as Fixed Price): Any necessary labor, material, and

equipment costs directly expended which remain constant regardless of the
quantity of work done.

.21 Force Account: Method of compensation for Work performed that is billed at

actual cost for labor, materials, equipment, taxes and other costs plus a specified
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percentage of markup for overhead and profit. Compensation rate for certain
cost elements may be specified in the contract.

.22 Force Majeure: An event of force majeure is an event or circumstance which is

beyond the control and without the fault or negligence of the Contractor or the
District, and which by the exercise of reasonable diligence the Contractor or the
District is unable to anticipate or prevent, provided that the event or
circumstance is limited to: adverse weather conditions, including, but not
limited to, National Weather Service Red Flag Warnings, public safety power
shutoffs, drought, fires, or floods; wars; civil or military disturbances; acts of
terrorism; epidemics; acts of civil or military authority; or governmental actions,
that affect the Contractor’s or District’s ability to perform its contractual scope
of work.

.23 Free Float (also known as Activity Float): The amount of time that a

scheduled activity can be delayed without delaying the early start of any
immediately following schedule activity.

.24 Goods: Off-the-shelf software and all types of tangible property, including but

not limited to materials, supplies, and equipment.

.25 Inexcusable Delay: A period of delay to the Contractor’s performance of the

Work caused by circumstances within the Contractor’s control or within the
scope of the Contractor’s contract responsibilities. Delays attributable to or
within the control of a Subcontractor of any tier, or a Supplier, shall be deemed
to be delays within the control of the Contractor. Inexcusable Delays include,
but are not limited to, any of the following:
a) delays caused by the Contractor’s failure to perform its cooperation and
coordination responsibilities required by this contract;
b) delays caused by the District’s enforcement of any government act or
regulation, or the provisions of the contract;
¢) delays caused by the District’s right to sequence the Work in a manner that
would avoid disruption to the District’s tenants, customers, contiguous
property owners, and their contractors or other prime contractors and their
respective Subcontractors;
d) any delay that is neither a Compensable Delay nor Excusable Delay as
defined in this contract; and
e) delays of any kind that the Contractor fails to give timely notice to the
District in compliance with the terms of this contract.

.26 Lump Sum Price: Pricing arrangement where the Contractor agrees to perform

the scope of work for a fixed price that cannot be adjusted unless there is a
Change Order. For the purpose of this contract, the terms Lump Sum Price and
Fixed Price adjustment are used interchangeably.
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.27 Notice to Proceed: A written directive, issued by the District, authorizing the
Contractor to start performance of the work and establishing date of
commencement of the work. The effective date is the date the Contractor
acknowledges receipt of the Notice to Proceed or five days from mailing,
whichever is earlier.

.28 Shop Drawings: Includes all drawings, specifications, diagrams, calculations,
illustrations, product samples, brochures, catalog cuts, schedules, and other data
which are prepared by the Contractor, a Subcontractor, tier-subcontractor,
manufacturer, Supplier, or distributor, illustrating how specific portions of the
Work shall be fabricated or installed.

.29 Shoring: A temporary structural system designed to support any and all loads
for the purposes of excavation. Sloping of the soil shall not be considered as
shoring.

.30 Subcontractor: The person or persons, co-partnership, firm or entity in direct
contract with the Contractor or with any other Subcontractor for the purpose of
furnishing materials, equipment, and/or performing a part of the contract Work.

.31 Superintendent: The Contractor's authorized on-site representative in charge
of supervising the Work. Instructions and information given by the Engineer to
the Superintendent shall be considered to have been given to the Contractor.

.32 Supplier: A manufacturer, fabricator, distributor, or any person or organization
who supplies materials or equipment for the contract Work, including that
fabricated to a special design, but who does not ordinarily perform labor at the
jobsite.

.33 Total Float: The amount of time that a schedule activity may be delayed from
its early start without delaying the Contract Completion date, or violating a
schedule constraint.

.34 Underground Utilities: All pipelines, conduits, ducts, cables, wires, manholes,
vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities that are installed underground to furnish
any of the following services or materials: water, sewage and drainage
removal, electricity, gases, steam, liquid petroleum products, telephone or other
communication systems, cable television, traffic, or other control or
information systems.

.35 Unit Price: Pricing arrangement in which the total amount of compensation for
performance of the work is computed by multiplying the actual quantity of
Work performed by the line item unit price except as noted in Article 7.5.
Measurement of the quantity of work performed shall be determined by the
Engineer.
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.36 Work: All labor, material, equipment, submittal, and appurtenances required to

be furnished to properly fulfill the Contractor’s obligations as required by the
Contract Documents.

.37 Work Day: Unless specified elsewhere, work day includes all days of the year

except Saturdays, Sundays, and District Holidays.

1.3 Contract Documents

1.3.1

1.3.2

1.3.3

02/27/24

The Contract Documents comprise the entire agreement between the District and
the Contractor concerning the Work. The Contractor shall properly perform all
requirements of the Contract Documents.

The Contract Documents include the District’s General Services Agreement and
any exhibits attached thereto, purchase order, Request for Proposal (RFP), Request
for Quotation (RFQ) or Contractor response packet, drawings, specifications,
addenda, and approved Change Orders or amendments, if any.

The Contract Documents are intended to be complementary and include all items
necessary for the Contractor’s proper execution and completion of the Work.
Anything mentioned in the specifications and not shown on the drawings or shown
on the drawings and not mentioned in the specifications shall be as if shown or
mentioned in both. Any part of the Work not shown or mentioned on the drawings
or in the specifications that is reasonably implied by either, or is necessary or usual
for proper performance of the Work, shall be provided by the Contractor at its
expense.

.1 In the case of conflicts, errors, or discrepancies in any of the Contract
Documents, the order of precedence is as follows. Within the same order of
precedence, specific requirements shall take precedence over general
requirements.

Approved change Orders

Addenda

RFQ or RFP

General Services Agreement General Conditions
Referenced Standard Specifications and Drawings
Contractor’s Response packet

Referenced Standard Specifications

NS ERI

.2 With reference to the Drawings:
1. Numerical dimensions govern over scaled dimensions

2. Detailed drawings govern over general drawings
3. Addenda/Change Order drawings govern over contract drawings
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1.3.5

1.3.6

4. Contract drawings govern over standard drawings

5. Notes apply only to the drawing where the notes appear, unless classified as
“typical” or intended to apply elsewhere in which case they apply to all
drawings where the conditions or circumstance noted occurs

6. Typical details apply to all drawings unless a specific different detail is
shown

“Related Sections” are referenced solely for the convenience of the Contractor and
its Subcontractors and Suppliers, but does not, whether by omission or otherwise,
lessen the requirements of the specification section where the related section is
referenced.

Command type sentences used in the specifications refer to and are directed to the
Contractor.

No interest in the contract shall be transferred to any other party without permission
of the Board of Directors.

ARTICLE 2 - RIGHTS-OF-WAY AND PROPERTY

2.1 Provided by the District

2.1.1

2.1.2

The District will provide reasonable access to the site for performance of the Work.
Upon approval by the Engineer, the Contractor may use a suitable portion of the
District's rights-of-way or property for working space and for storage of equipment
and materials. The Contractor is responsible for any damage resulting from its use
of the District’s rights-of-way or property and shall return and restore it to its pre-
existing condition. The District will not be responsible for any loss or damage to
equipment or materials stored on the work site or on the District’s rights-of-way or

property.

The Contractor does not have exclusive use of the site or the rights-of-way and
must coordinate its use with the District and others.

2.2 Additional Property

2.2.1

2.2.2

02/27/24

If the Contractor’s operations cause the contractor to require additional property
that is not within the District's rights-of-way or property for its operations, the
Contractor shall, at its own expense, arrange with the property owners to use the
additional property.

Agreements with property owners for storing materials and equipment, or other

purpose related to the Work shall be made in writing with a copy submitted to the
Engineer.
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ARTICLE 3 - ADMINISTRATION OF THE CONTRACT

3.1 Authority of the Engineer

3.1.1

The decision of the Engineer will be final and binding on both parties with respect
to all questions concerning the intent of the Contract Documents, the acceptability
of material or equipment, the classification of material, the execution of the Work,
and/or conflicting interests of separate contractors performing related work.

3.2 Inspection and Non-Conforming Work

3.2.1

3.2.2

3.23

02/27/24

All materials furnished and Work completed under the contract is subject to
inspection by the Engineer. The Engineer’s inspections are solely for the District’s
benefit and do not constitute acceptance of any of the Contractor's work or waiver
of the requirement that the Contractor's work conform to the requirements of the
Contract Documents. The Contractor shall furnish, without extra charge, all
necessary test pieces and samples, including facilities and labor for obtaining those
pieces, as requested by the Engineer. The Engineer will have safe access to the
work site or shop where the work, material or equipment subject to inspection is
being performed or manufactured or where any off-site work is being performed,
including shops, sites, and assembly facilities of Subcontractors and Suppliers.

All material, equipment or Work that does not conform to the Contract Documents
is non-conforming work and will be rejected regardless of whether it may have been
inspected by the Engineer or its representative. Installation of unapproved materials
and equipment is non-conforming work until the materials or equipment are
approved by the Engineer. Deficiency Notices may be issued by the Engineer to
advise the Contractor of non-conforming work. However, lack of a Deficiency
Notice shall not waive the Contractor’s obligation to correct any and all non-
conforming work, patent or latent, through the expiration of the warranty period, or
other such longer period as specified in the Contract Documents.

Within 10 Work Days after receipt of a Deficiency Notice, the Contractor shall
submit its proposal and schedule for correcting all non-conforming work. The
District may withhold 150% of the installed value identified or such reasonable
costs as determined by the Engineer until the non-conforming work is completed in
accordance with the requirements of the Contract Documents. Additional costs for
engineering, observation, administrative, clerical or other work associated with or
resulting from the Contractor’s failure to perform its work in conformance with the
Contract Documents shall be borne solely by the Contractor, and the Engineer may
elect to deduct the District’s additional costs from any future payments to the
Contractor. If the Contractor refuses or neglects to replace the non-conforming
work, the District may correct or replace the non-conforming work at the
Contractor’s expense. The District’s expenses in correcting any non-conforming
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3.24

work will be calculated as fully burdened costs for labor, plus actual costs for
materials and equipment, plus a 15% markup on materials and equipment.

Work completed without the Engineer’s inspection and approval may be required to
be reconstructed or replaced upon the Engineer’s inspection. Work covered without
prior approval of the Engineer may be required to be uncovered to the extent
necessary for the Engineer to determine if the covered Work is satisfactory. The
entire cost of replacing or uncovering and re-covering the Work, including the cost
of materials furnished by the District, shall be borne by the Contractor, whether or
not the Work uncovered or replaced is found to be defective.

3.3 Lines, Grades, and Measurements

3.3.1

3.3.2

3.3.3

Lines and grades will be established by the Engineer, unless otherwise noted, and
the Contractor shall provide such assistance and materials as may be required. The
Contractor shall be responsible for transferring grades from the survey stakes
provided by the Engineer. The Contractor shall carefully preserve all stakes and
reference points. Should any stakes, points or monuments be removed or destroyed
without the approval of the Engineer, the stakes, points or monuments shall be
reset, as necessary, at the Contractor's expense.

The Contractor shall inform the Engineer at least four full Work Days in advance of
the times and places that the Contractor requires establishment of lines, grades, or
quantity surveys.

If the Contractor fails to provide timely notice to the Engineer regarding its survey
requirements, no compensation will be made for the impact to the Contractor for
resulting delays.

3.4 Disputes and Claims

3.4.1

02/27/24

Disputes

.1 If the Engineer issues an order or decision that requires the Contractor to
perform Work that the Contractor believes is not required by the Contract
Documents, the Contractor shall, within 48 hours of the order or decision, notify
the Engineer in writing that it disputes the order or decision. The Contractor’s
notice shall include the date and circumstances of the Engineer’s order or
decision and the detailed basis for disputing the order or decision. Regardless
of the basis of the dispute, the Contractor shall immediately perform the
disputed Work or conform to the Engineer’s order or decision.

.2 Notice of Intent To File a Claim: The Engineer will consider and investigate
the dispute and issue a written and final decision regarding the dispute. If the
Contractor disagrees with the Engineer’s final decision, the Contractor shall,
within 10 days of receipt of the decision, send the Engineer a written Notice of
Intent To File a Claim.
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Waiver: Failure of the Contractor to comply with the notifications of
Articles 3.4.1.1 and 3.4.1.2 within the specified time constitutes a waiver of the
Contractor’s right to assert a Claim concerning such matter.

3.4.2 Claims

02/27/24

1

Time to Submit Claim: The Contractor shall submit a written Claim within

30 days after submitting a Notice of Intent to File a Claim. The Claim shall
relate directly to the circumstances addressed in the Notice of Intent to File a
Claim, must identify the date of the Notice of Intent to File a Claim to which the
Claim relates, and may not raise new issues or circumstances that were not
identified in the Notice of Intent to File a Claim. The Claim shall clearly state
that it is a Claim being submitted under this Article. Failure to submit a written
Claim within the 30-day period waives any right to recover compensation or
obtain an extension of Contract Time due to the issues referenced in the Notice
of Intent to File a Claim.

Contents of Written Claim: The written Claim shall provide detailed

information sufficient to allow the Engineer to evaluate entitlement and value of

the Claim, including:

a) Description of the event or events giving rise to the Claim;

b) Identification of the date or dates of the event, or events giving rise to the
Claim;

¢) Identification of all statutory or contractual support for the Claim; and

d) Detailed analysis of the asserted effect on the Contract Sum and the
Contract Time.

Extensions in Contract Time: The Claim shall provide an analysis of
schedule impact that describes how the Contractor will incorporate the alleged
changed Work in the schedule and how that Work impacts the current accepted
schedule. The analysis of schedule impacts shall contain a written narrative and
a schedule diagram depicting how the alleged changed Work affects other
schedule activities and an analysis of the potential mitigation efforts. The
written narrative shall describe the sequence of events surrounding the alleged
change, the effect the events had or will have on the progress of the Work, an
explanation regarding the cause of delay, the Contractor’s mitigation efforts
taken to minimize time impacts to the project, and the Contractor’s
determination whether additional compensation and/or an extension of the
Contract Time is sought for delay. If the Contractor is requesting an extension
in the Contract Time, the magnitude and cause of the delay shall be
demonstrated in the analysis of schedule impacts.

Delay Analysis Diagrams: The analysis diagram shall be provided in an

editable, electronic, file format as well as a printed copy. The results of the
analysis diagram shall be tied to the affected sequence of schedule activities to
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enable the Engineer to evaluate the impact to the critical path as a result of the
alleged changed work. The schedule diagram shall also show logic
relationships and durations of new activities associated with the alleged change
and logic and duration revisions to existing schedule activities due to the alleged
change and mitigations taken to minimize impacts to the project. The
Contractor is responsible for requesting extensions to its Contract Time based
on the analysis of schedule impact.

Adjustments to Contract Sum: The Claim shall also provide adequate
financial data supporting any request for a change in Contract Sum. The Claim
shall include a detailed cost breakdown of all items claimed, including all costs
associated with delays, acceleration, overhead and profit, and the computations
used in determining such costs. The Contractor’s proposal shall include
detailed estimates with cost breakdowns for each Subcontractor whose break
down will include the following categories: labor, material, equipment,
overhead, and profit. Labor shall be broken down into hours and rate per hour.
If applicable, the proposal shall include a breakdown for off-site labor
(including factory labor, engineering, etc.). If the exact amount of a Claim is
not ascertainable at the time the claim is made, the available supporting data
shall be submitted and any supplemental data supporting the exact amount of
the Claim shall be submitted as soon as available.
Claim Format:
a) The Contractor shall submit the claim in the following format:
1) Cover letter and certification.
2) Summary of claim including:
(a)Underlying Facts.
(b) Entitlement.
(c)Mitigation Efforts.
(d) Calculations.
(e) Contract Provisions Supporting Relief.
3) List of documents relating to claim:

(a)Specifications.

(b) Drawings.
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(c)Clarifications/Requests For Information.
(d) Schedules.
(e) Other.
4) Chronology of Events and Correspondence.
5) Analysis of Claim Merit.
6) Analysis of Claim Cost.
7) Analysis of Schedule Impact.
8) Attachments:
(a)Specifications.
(b) Drawings.
(c)Clarifications/Requests For Information.
(d) Correspondence.
(e)Schedules.
(f) Other.

b) The Contractor, through a corporate officer or general partner, shall certify
under penalty of perjury pursuant to the laws of the State of California for
any Claim filed on behalf of itself or its Subcontractors or Suppliers, that:
1) The Claim is made in good faith;

2) Supporting data are accurate and complete to the best of the Contractor’s
knowledge and belief; and

3) The amount requested accurately reflects the contract adjustment for
which the Contractor believes the District is liable.

.7 If Contractor does not certify the Claim as required above, the Claim will be
considered incomplete and subject to denial without any further recourse by, or

remedy to, the Contractor.

.8 A claim complying with the requirements of Article 3.4 by the Contractor sent
to the District by registered or certified mail with return receipt requested, either
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on its own behalf, or on behalf of one of its subcontractors of any tier that is a
separate demand for a time extension, including without limitation, for relief
from damages or penalties for delay, for money or damages arising from work
done by, or on behalf of the Contractor for which payment is not otherwise
provided, or to which the Contractor is not otherwise entitled, or payment of an
amount disputed by the District shall be subjected to the following procedures:

a)

b)

d)

Upon receipt of a Claim, the District will conduct a reasonable review of the
Claim and will provide to the Contractor a written statement identifying
what portion of the Claim is disputed and what portion is undisputed within
45 days from the date of receipt. The time for providing the written
statement may be extended by mutual agreement between the District and
the Contractor. If the District requires approval from its governing Board,
and its Board does not meet within the 45-day period from receipt of a
Claim, then the 45-day period shall be extended to three days following the
next duly publicly noticed meeting of the District’s Board.

Upon request by the District, the Contractor shall furnish reasonable
documentation to support the Claim, as outlined in Article 3.4.2.

Any payment due on an undisputed portion of the Claim will be paid within
60 days after the District issues the written statement referenced in
Subparagraph 3.4.2.8.a, above.

If the Contractor disputes the District’s written statement, or if the District
fails to timely respond to a Claim, the Contractor may demand in writing by
registered or certified mail with “return receipt requested”, an informal
conference to meet and confer for settlement of the issues in dispute with the
District. Within 30 days from the date of receipt of such demand to meet
and confer, the District will schedule and hold a meet and confer
conference, unless the timing is extended by mutual agreement of the
Contractor and the District.

Within 10 business days following the conclusion of the meet and confer
conference, if the Claim or any portion of the Claim remains in dispute, the
District will provide the Contractor a written statement identifying the
portion of the Claim that remains in dispute and the portion that is
undisputed. If additional unpaid undisputed portions of the Claim are
identified, payment on such undisputed portions will be made within 60
days after the District issues the written statement referenced in this
Subparagraph 3.4.2.8.e.

Following receipt of the District’s written statement in Subparagraph
3.4.2.8.e, the Contractor may identify in writing any disputed portion of the
Claim and request mediation. The disputed portion of the Claim, as
identified in writing by the Contractor, shall be submitted to nonbinding
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g)

h)

D

mediation. The costs of mediation shall be shared equally by the District and
the Contractor. The District and the Contractor shall mutually agree to a
mediator within 10 business days after the disputed portion of the Claim has
been identified in writing as provided herein. If the District and the
Contractor cannot agree upon a mediator, they shall each select a mediator,
and those mediators shall select a qualified neutral third party to mediate
with regard to the disputed portion of the Claim. Each party shall bear the
fees and costs charged by its respective mediator in connection with the
selection of the neutral mediator. Alternatively, the parties may agree to any
nonbinding process, included but not limited to neutral evaluation or a
dispute review board, and such nonbinding process shall be considered to
comply with the mediation requirements set forth herein. Unless otherwise
agreed by the District and the Contractor in writing, the mediation shall
excuse any further obligation under Public Contract Code § 20104.4 to
mediate after litigation has been commenced. The District and the
Contractor may mutually agree to waive mediation in writing, at which time
the procedures set forth in Article 3.4 shall be deemed complete and
complied with, other than the mediation provided herein.

If mediation of the disputed portion of the Claim is unsuccessful, the
Contractor shall be required to follow all of the other claim procedures set
forth in Article 3.4.

Failure by the District to respond to a Claim within the time periods set forth
herein will result in the Claim being deemed rejected in its entirety. A Claim
that is denied by reason of the District’s failure to have responded to a
Claim, or its failure to otherwise meet the time requirements of
Subparagraph 3.4.2.8, shall not constitute an adverse finding with regard to
the merits of the Claim or the responsibility or qualifications of the
Contractor.

Amounts not paid in a timely manner as required in Subparagraph 3.4.2.8
will bear interest at 7 percent per annum.

It is intended that the provisions stated in this Subparagraph 3.4.2.8 be a
summary of the requirements of Public Contract Code § 9204, and it is not
intended that the provisions herein shall waive or alter the requirements of
Public Contract Code § 9204, except to the extent permitted by law upon
mutual written agreement by the Contractor and the District.

Condition Precedent (Government Code, Sections 930, et seq.):

a)

The Disputes and Claims procedures set forth in Article 3.4 are the
exclusive procedures for presenting any Claims and are a condition
precedent to filing a Government Code Claim, which, in turn, is a condition
precedent to the right to initiating any action against the District related to
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the Claim. Failure to comply with the Disputes and Claims procedures set
forth in Article 3.4 is a waiver of any Claim arising from or related to the
facts and circumstances described in the Claim or the Notice of Intent to File
a Claim.

.10 The parties specifically and expressly agree that Government Code,
Section 12650, et seq., applies. If a false claim is knowingly submitted (as the
terms "claim" and "knowingly" are defined in the California False Claims Act,
Government Code, Section 12650, et seq.), the District will be entitled to civil
remedies set forth in the California False Claim Act. It may also be considered
fraud and the Contractor may be subject to criminal prosecution.

.11 Under no circumstances will the Contractor be entitled to indirect,
consequential, special and incidental damages.

ARTICLE 4 - CONTRACTOR'S RESPONSIBILITIES

4.1 Responsibility of the Contractor

4.1.1

4.1.2

4.1.3

4.1.4

02/27/24

Means and Methods. The Contractor shall complete the entire Work to the
satisfaction of the Engineer in accordance with the Contract Documents. The
Contractor is solely responsible for the means, methods, techniques, sequence,
scheduling, workforce, and procedures of construction unless otherwise specified.
The Contractor is solely responsible for initiating, maintaining, and supervising all
safety precautions and programs in connection with performance of Work under the
contract and shall comply and enforce all Cal/OSHA requirements on this project.
The Contractor is the “controlling employer” for this project as defined by
Cal/OSHA.

Work. The Contractor shall provide and pay for all labor, materials, equipment,
tools, construction equipment and machinery, transportation, utilities, and other
facilities and services required for the proper execution and completion of the Work
included in this contract.

Permit, Fee and Licenses. Unless otherwise specified, the Contractor shall secure
and pay for all licenses, royalties, government fees, and permits necessary for
proper execution and completion of the Work. The Contractor shall give notices as
required by permits prior to commencement of the Work, and provide copies of all
permits to the Engineer before starting on the Work.

Contractor’s Licensing Requirements. The Contractor shall have all required
California State and local licenses and certificates for performance of the Work, and
shall furnish satisfactory proof of licensing and certifications to the Engineer upon
request. All required licenses and certificates shall be valid throughout construction
of the project.
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4.1.5

4.1.6

Taxes. The Contractor shall pay all State, Federal, and local taxes applicable to the
project, including all sales, use, gross receipts and similar taxes properly assessed
against its equipment, materials, or property used or required in connection with the
Work.

Compensation for Employees. In accordance with the provisions of Section 3700
of the Labor Code, the Contractor shall secure the payment of compensation to its
employees, Subcontractors and Suppliers.

4.2 Supervision of the Work

4.2.1

4.2.2

4.2.3.

Superintendent. The Contractor shall provide a qualified, competent
superintendent at the project site to supervise and direct all Work being performed
by the Contractor, Subcontractors, and their respective agents and employees to
ensure that the Work is being carried out in accordance with the Contract
Documents. The Contractor shall designate, in writing, the scope and authority of
the superintendent before the Work begins. Instructions and information given by
the Engineer to the Contractor's superintendent about the Work are binding on the
Contractor.

Coordination of the Work. Before starting each portion of the Work, the
Contractor shall: (i) review and compare the various Contract Documents relative to
that portion of the Work, as well as any additional information furnished by the
Engineer and approved Subcontractor submittals that may affect proper installation
of the Work; (i) field measure existing conditions related to that portion of the
Work; and (ii1) observe any conditions at the site that may directly impact that
portion of the Work, promptly reporting any improper or defective Work to the
Engineer. Any errors or inconsistencies in the Contract Documents shall be
promptly reported to the Engineer in writing as a request for information or
clarification.

Duty of Care. All Work shall be performed in a workmanlike manner meeting
construction industry standards for a similar project located in California, regardless
of any omission from the Contract Documents.

4.3 Contractor's Employees

4.3.1

4.3.2

02/27/24

The Contractor shall employ competent qualified personnel to construct the Work
and shall maintain discipline and order at the project site.

Substitution of Key Personnel. The Contractor cannot substitute key personnel,
lessen their level of effort, or reduce the amount of time key personnel are assigned
to the project without written consent from the Engineer. If the Contractor
proposed specific key personnel during prequalification, or in response to an
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4.3.3

4.3.4

invitation to bid, the Contractor shall provide the same personnel at the same level
of effort and for the same duration and amounts of time per week.

Removal of Personnel. The Contractor shall not remove or replace any key
personnel without the prior written consent of the Engineer, which will not be
unreasonably withheld. When required by the Engineer, the Contractor shall
remove from the project any person who, in the Engineer’s opinion, is unfit,
disorderly, dangerous, insubordinate, incompetent, or otherwise objectionable.
Removed personnel may not be reemployed on the project without the Engineer’s
prior written consent. Such removal shall not be the basis of any claim for
compensation or damages against the District or any of its officers, directors or
employees. Within one week of removal, the Contractor shall propose a
replacement to the Engineer. The replacement person shall hold the same position
or title and have approximately the same number of years of experience or more as
the person that was removed from the project.

All personnel including sole proprietors performing electrical work covered by
Division 26 of the contract documents shall be journeymen or registered apprentices
or shall be certified as electricians pursuant to certification standards established by
the Division of Labor Standards Enforcement. Personnel shall submit satisfactory
proof of certification or registration to the Engineer prior to performing electrical
work.

4.4 Materials and Workmanship

4.4.1

4.4.2

4.4.3

02/27/24

Samples or Specimens. The Contractor shall submit samples or prepare test
specimens of such materials to be furnished or used in the work as the Engineer
may require.

Materials and Workmanship. All materials and equipment incorporated into the
Work shall be new, unexpired, of good quality, and of current manufacture unless
otherwise specified. All materials shall be of the specified quality and equal to
approved samples, if samples were required.

Defective Work. All materials furnished and all Work shall be satisfactory to the
Engineer. In the event any goods or materials furnished, or services provided by the
Contractor in the performance of the Contract fail to conform to the requirements,
or to the samples submitted by the Contractor, the District may reject the same, and
it shall be the duty of the Contractor to reclaim and remove the item promptly or to
correct the performance of services, without expense to the District, and
immediately replace all such rejected items with others conforming to the Contract.
If Contractor refuses or neglects to replace such defective work, it may be replaced
by the District at the expense of the Contractor, and its sureties shall be liable
therefor.
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4.4.4 Omissions. All Work shall be completed in a thorough, workmanlike manner,
notwithstanding any omission from the specifications or the drawings, and it shall
be the duty of the Contractor to call attention to apparent errors or omissions and
request instruction before proceeding with the Work. The Engineer may, by
appropriate instructions, correct errors and supply omissions, which instructions
shall be binding upon the Contractor as though contained in the original Contract
Documents.

4.4.5 Substitution of Materials or Equipment. Materials, products, services or
equipment specified or designated in the Contract Documents are intended to
indicate the measure of quality and utility. Unless the Contract Documents
specifically state that there are no substitutions, the Contractor may submit other
brands of the specified product provided that the submitted product is of equal or
better quality, possesses the required characteristics for the purpose intended and
shall not involve additional cost to the District. By proposing a substitute, the
Contractor warrants that it is equal to that specified and takes complete
responsibility for any errors, omissions, conflicts, all modifications to existing
piping, ductwork or electrical connections, or inconsistencies caused by using the
substitute, including any additional costs of engineering or inspection, or necessary
coordination with connections to make the substitute perform as specified. All
submittals shall receive written approval from the Engineer prior to installation.

4.4.6 Procurement and Storage. All materials and equipment shall be furnished in
ample quantities and procured in a timely manner to ensure uninterrupted progress
of the Work. All materials and equipment shall be properly stored and protected
and any loss or damage due to improper storage or protection shall be borne by the
Contractor.

4.4.7 Site Logistics. The Contractor shall maintain its storage area and shall keep its
storage areas clean, safe and secure. Any materials or equipment stored offsite shall
be insured. The risk of loss shall remain on the Contractor for all materials and
equipment stored off-site.

4.5 District’s Right to Perform Separate Work

4.5.1 Separate Work. The District reserves the right to perform separate work at or near
the project site at any time by the use of its own forces or other contractors. The
Contractor shall coordinate its Work with the District and/or the District’s other
contractors and shall cooperate with the District to avoid any delay or hindrance to
the project schedule and the other’s work.

4.5.2 Delays and Defective Construction. The District shall be reimbursed by the
Contractor for costs incurred by the District that are payable to its separate
contractors as a result of the Contractor caused delays, improperly timed activities,
damaged work, or defective construction.
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4.6 Patents and Copyrights

4.6.1 The Contractor shall pay all license fees and royalties and all other costs incidental

to use in the Work of any patented or copyrighted design, process, or product. The
Contractor shall indemnify and hold harmless the District, its officers, agents, and
employees against all costs and claims arising from any infringement of patents or
copyrights incidental to use in the Work of any design, process, or product not
specified in the Contract Documents.

4.7 Contractor's Responsibility for Losses and Liabilities

4.7.1 Risk of Loss. Until acceptance of the Work by the District, the Contractor bears all

risk of loss or damage to the Work or to any part of the Work and to any materials
or equipment ordered or purchased for the Work whether located at the project,
suitably stored off-site or in transit regardless of the cause of loss or damage. The
Contractor shall sustain all losses arising from unforeseen obstructions or
difficulties, either natural or artificial, encountered in the prosecution of the Work,
or from any action of the elements prior to final acceptance of the Work, or from an
act or omission on the part of the Contractor not authorized by the Contract
Documents.

4.7.2 Protection of Materials and Facilities

02/27/24

.1 The Contractor is responsible for the preservation, protection and care of
equipment, materials and facilities whether located on the project site or
elsewhere and if it does not do so, the District may, at its option, do so at the
Contractor’s expense.

.2 The Contractor is responsible for any District-furnished material upon receipt
and for protection of the Work until it is completed and accepted. The
Contractor shall at its own expense replace damaged or lost material and repair
damaged parts of the Work.

.3 The Contractor shall protect District facilities from damage resulting from its
Work. District facilities damaged by or as a result of the Contractor's Work
shall be repaired or replaced, at the Contractor's expense.

.4 The Contractor shall maintain the project site in a clean, safe and orderly
condition. Upon completion of the Work, the Contractor shall remove all
temporary buildings and structures, rubbish, debris, abrasive blast media,
unused material, concrete forms, and other materials used during construction
that are not part of the completed work.

.5 The Contractor shall provide fire watch and be responsible for all fire

prevention in connection with the Work. Open fires will not be permitted on the
project site. The Contractor shall notify the Engineer before undertaking any
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torch cutting and welding operations. The Contractor shall take all necessary
safety precautions during torch cutting and welding operations including, but
not limited to, fire watch, providing fire extinguishers and fire blankets at the
location where the operations are occurring. The Contractor shall be
responsible for any damages caused by the Contractor or Subcontractor during
such operations.

4.7.3 Laws and Regulations

.1 The Contractor, its agents and employees shall observe and comply with all
Federal, State, Municipal and local laws, ordinances, rules, regulations, building
codes and standards, orders, notices and requirements applicable to its Work on
this project. Nothing in these Contract Documents may be construed to permit
Work not conforming to such laws, ordinances, and regulations. If the
Contractor should discover any aspect or portion of the Contract Documents
that conflicts with any law, ordinance, regulation, order, or decree, the
Contractor shall immediately report the conflict in writing to the Engineer.
Where the applicable legal requirements of public authorities differ from those
of the Contract Documents, the more stringent requirements shall apply.

.2 If an applicable law requirement was not in effect on the date of submission of
bids, the Contract Sum and the Contract Time will be adjusted, if necessary, as
provided in Article 7. Under no other circumstance will the Contract Sum or
Contract Time be adjusted because of the effect of any applicable law,
ordinance, regulation, order, decree or other legal requirement of public
authorities in effect on the date of bid submission.

4.7.4 Duty to Defend. Notwithstanding assertions that the District, the Board, any

member of the Board, or the District's officers, agents, or employees may have been
actively or solely negligent, the Contractor shall assume the defense of the District,
the Board, each member of the Board, and the District's officers, agents, and
employees from all claims of any kind arising directly or indirectly out of the
performance of, or on account of, the Work.

4.7.5 Indemnity

02/27/24

.1 To the fullest extent allowed by law (including, but not limited to, Civil Code
Section 2782), the Contractor shall indemnify and save harmless the District,
the Board, each member of the Board, and the District's officers, agents, and
employees (collectively “Indemnitees’) from all liability, claims, damage and
loss, of any kind, including attorneys' fees, subject to the limitations set forth by
law, that arise out of, on account of, or in connection with the performance of
the Work, including, but not limited to, liability or claims arising out of or
resulting from:
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a) Any act or omission of the Contractor, its Subcontractors and Suppliers, or
anyone directly employed by any of them for whom the Contractor may be
liable, during the performance of the Work; in guarding or maintaining the
Work; or from any improper materials, implement, or appliances used in
construction of the Work;

b) Violation of any law, ordinance, regulation, order, or decree, whether by the
Contractor, its Subcontractors, Suppliers or anyone directly employed by
any of them for whom the Contractor may be liable;

¢) The use or manufacture by the Contractor, its agents, or the District of any
copyrighted composition, secret process, patented invention, article, or
appliance, unless specifically specified in the Contract Documents;

d) Any breach of warranties, whether express or implied, made to the District
by the Contractor, its Subcontractors, Suppliers or anyone directly employed
by any of them for whom the Contractor may be liable;

e) The willful misconduct of the Contractor, its Subcontractors, Suppliers or
anyone directly employed by any of them for whom the Contractor may be
liable;

f) Any breach or default of the obligations assumed by the Contractor under
this contract;

g) Injuries, sickness, disease or death of employees of the Contractor or its
Subcontractors, Suppliers or anyone directly employed by any of them for
whom the Contractor may be liable in connection with performance of the
Work; and

h) Destruction of tangible property (other than the Work itself).

The Contractor’s duty to indemnify is not affected or in any way diminished
because the District, the Board, any member of the Board, or the District's
officers, agents, or employees jointly caused or contributed to the liability or
claim by their acts, omissions, conduct, or negligence, except that the
Contractor is not obligated to indemnify an Indemnitee against its sole or active
negligence, willful misconduct, or for defects in designs furnished by the
Indemnitee. The Contractor’s indemnification obligation is not limited by the
Contractor’s insurance, if any, or by the amount or type of damages,
compensation, or benefits payable by or for the Contractor or any Subcontractor
or other person or organization under the Workers” Compensation Act,
Disability Benefit Act, or other employee benefit act. Said duty to indemnify
shall not apply to the District’s active negligence, consistent with Civil Code
Section 2782.
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4.8 Protection of Property

4.8.1

4.8.2

4.8.3

The Contractor shall take all necessary precautions to provide for the safety and
protection of all persons who may come in contact with the Work and for all
property within and adjacent to the project site including, but not limited to,
adequate precautions to protect existing sidewalks, curbs, pavements, utilities,
shrubs, trees, and other adjoining property and structures. Should any facility,
structure, or property be damaged by the operations of the Contractor, the
Contractor shall immediately notify the proper owners or authorities and the
Engineer. The precautionary measures shall apply continuously and not be limited
to normal work hours.

If damage to persons or property occur as a result of the Work, the Contractor shall
be responsible for proper investigation, documentation, including video or
photography, to adequately memorialize and make a record of what transpired. The
Contractor, at its own expense, shall rebuild, repair and restore, to the Engineer's
satisfaction, all damage resulting from its operations as a condition of contract
acceptance.

Pursuant to Public Contract Code, Section 9201, the District will provide timely
notification to the Contractor of the receipt of any third-party claims relating to
damaged property.

4.9 Contractor Use of Premises

4.9.1

The Contractor shall confine operations at the project site to areas permitted by the
Contract Documents and shall not encumber the site with excessive material or
equipment. The Contractor shall not impose load on any structure that will damage
or endanger the structure. The Contractor shall take all actions necessary to prevent
annoyance to occupants adjacent to or in the vicinity of the Work and shall not
hinder access or operations of District personnel or equipment.

4.10 Documents On-site

4.10.1 Contract Documents. The Contractor shall maintain a copy of all Contract

Documents at the project site, including but not limited to, subcontracts; Change
Orders; requests for information; site, health and safety plan; material safety data
sheets; the current construction progress schedule; updated as-built drawings; all
approved submittals and samples pertaining to the Work; and any governing
authority required documents. The Engineer shall have access to the Contract
Documents during the Contractor’s normal business hours.

4.11 Review of Contract Documents and Field Conditions

4.11.1 The Contractor shall carefully study and compare the Contract Documents for any

02/27/24

errors, omissions, or discrepancies; and shall take field measurements and carefully
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4.11.2

4.11.3

5.1.1

5.1.2

5.1.3

5.1.4

02/27/24

compare such field measurements with the Contract Documents. The Contractor
shall immediately inform the Engineer in writing of any apparent errors, omissions,
or discrepancies and shall await instructions before proceeding with the Work.
Instructions given by the Engineer, which are manifestly necessary to carry out the
intent of the Contract Documents or which are customarily performed, shall be
performed by the Contractor as if fully and correctly set forth in the Contract
Documents at no additional cost to the District.

If the Contractor performs any construction activity that it either knows or should
have known involves an error, omission, or discrepancy referred to in

Article 4.11.1 without notifying and receiving written instructions from the
Engineer, the Contractor shall be responsible for resultant losses, including without
limitation, the costs and time of correcting the defective Work.

Drawings indicate general and typical details of construction. Where conditions are
not specifically indicated but are of similar character to details shown, similar
details for construction shall be used, subject to review by the Engineer.

ARTICLE 5 - SUBCONTRACTORS AND SUPPLIERS

The Contractor is fully responsible to the District for the acts and omissions of
Subcontractors, Suppliers, and of persons and/or persons or entities employed by
the Contractor to the same extent the Contractor is responsible for its own acts and
omissions.

All Subcontractors shall possess the appropriate California State contractor’s license
and certifications at time of bid and during the performance of the Work. The
Contractor shall comply with all requirements of the Subletting and Subcontracting
Fair Practices Act commencing with Public Contract Code, Section 4100, et seq.
Violation of the Subletting and Subcontracting Fair Practice Act are grounds for
cancellation of the Contract under Public Contract Code, Section 4110, and
disciplinary actions under Section 4111.

The Contractor shall coordinate all Subcontractors and Suppliers engaged in the
Work. The Contractor shall ensure that all of its Subcontractors commence their
respective work at the proper time and proceed with due diligence to avoid delays
and/or damage to the Work. Any property damage caused by Subcontractors or
Suppliers during the Work shall be repaired or paid for by the Contractor.

Nothing contained in the Contract Documents shall be construed as creating any
contractual relationship between any Subcontractor, or Supplier, and the District.
The District will not undertake to settle differences between the Contractor and its
Subcontractors or Suppliers.
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ARTICLE 6 - SAFETY OF PERSONS AND PROPERTY

6.1 Contractor’s Responsibility

6.1.1

6.1.2

Notwithstanding any other provision of the specifications, the Contractor is solely
and completely responsible for conditions of the jobsite, including safety of all
persons and property, during performance of the Work. This requirement applies
continuously and is not limited to normal work hours. Health and safety provisions
shall conform to any specific safety requirements contained in the Contract
Documents, applicable Federal, State, County, and local laws, regulations,
ordinances, standards, and codes, including the Federal Occupational Safety and
Health Act of 1970 (29 U.S.C., Section 651, et seq.) and California Code of
Regulations, Title 8, Industrial Relations Division 1, Department of Industrial
Relations, Chapter 4. Where any of these are in conflict, the more stringent
requirement shall be followed.

Contractor shall take any additional precautions the District may reasonably require
for safety and accident prevention purposes. Any violation of such rules and
requirements, unless promptly corrected, shall be grounds for termination of the
Contract or Contractor’s right to proceed in accordance with the default provisions
of the Contract Documents.

6.2 Public Safety

6.2.1

During the performance of the Work, the Contractor shall erect and maintain
necessary temporary fences, bridges, railings, lights, signals, barriers, or other
safeguards as appropriate under the circumstance for the prevention of accidents. In
addition, the Contractor shall take other precautions as necessary for public safety
including, but not limited to, traffic control.

6.3 Engineer's Responsibility

6.3.1

6.3.2

The Engineer's review of the Contractor's construction performance and submittal
documents is not intended to include review of the adequacy of the Contractor's
safety measures in, on, or near the construction site.

The Engineer may suspend operations if it determines that an imminent safety
hazard exists.

6.4 Emergency Work

6.4.1

02/27/24

During Work Hours. The Contractor shall act, without previous direction from
the Engineer in case of an emergency arising from the performance of the Work
that threatens loss or injury to property and/or safety of life. The Contractor shall
notify the Engineer of the emergency as soon as possible. Any compensation
claimed by the Contractor, together with substantiated documents in regard to
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7.2

expense, shall be submitted to the Engineer within 15 calendar days after the
emergency. Additional compensation, if allowed, will be paid for through
Article 7.

6.4.2 Outside of Work Hours. The Engineer will notify the Contractor of all
emergencies for which it is aware that arise outside of regular work hours as a result
of the Work. The Contractor shall respond to the emergency immediately without
delay and shall, with the least practicable inconvenience, make the necessary
repairs, replacements, or perform other necessary work. If the Contractor does not
act promptly in accordance with this requirement, or should the circumstances of
the case require repairs, replacements, or performance of other necessary work
before the Contractor can be notified or can respond, the District may, at its option,
make the necessary repairs, replacements, or perform the necessary work and
deduct its cost of labor, materials and equipment from the Contractor’s next
progress payment. Performance of emergency work by District forces will not
relieve the Contractor of any of its responsibilities, obligations, or liabilities under
the contract.

ARTICLE 7 - CHANGES
General

The District reserves the right to make changes in the design of materials, equipment, or
machinery; to make alterations or additions to, or deviations or subtractions from the
Contract and any specifications and drawings; to increase or decrease the required quantity
of any item or portion of the Work; to omit any item or portion of the Work as may be
deemed by the Engineer to be necessary or advisable; and to order such extra work as may
be determined by the Engineer to be required for the proper execution and completion of
the whole Work contemplated. No change in the scope of work shall be authorized, and the
Contractor shall not be eligible for compensation for any extra work performed, unless the
change is ordered by the Engineer in writing.

Change Orders

7.2.1 Changes in the Work can only be made through a written contract Change Order
issued by the Engineer. If the change causes an increase or decrease in the
Contractor's Contract Sum, or a change in the Contract Time, an adjustment may be
made as determined by the Engineer. The approved Change Order will specify
increase or decrease to the Contract Sum and adjustment to the Contract Time, if
any.

7.2.2 Prior to issuing an approved Change Order, the Engineer may request that the
Contractor submit a proposal covering the changes. The Change Order request will
include a description of the work or revised drawings or specifications reflecting the
proposed changes. Within 10 Work Days after receiving the request, the Contractor
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7.2.3

7.2.4

02/27/24

shall submit its proposal to the Engineer of all costs associated with the proposed
change and any request for an extension of Contract Time. Contractor’s proposal
shall include detailed estimates with cost breakdowns for each Subcontractor,
including labor, material, equipment, overhead, and profit. Labor shall be broken
down into hours and rate per hour. If applicable, the proposal shall include a
breakdown for off-site labor (including factory labor, engineering, etc.). The
Contractor’s proposal shall include an Analysis of Schedule Impact (See

Article 3.4.2.3) when the Contractor is requesting an adjustment in Contract Time.
Costs associated with preparation of the proposal, including the Analysis of
Schedule Impact, are considered to be covered in the markup allowances in

Article 7.3.4. The Contractor shall be responsible for any delay associated with its
failure to submit its change proposal within the time specified. If the Engineer
decides not to issue an approved Change Order after requesting a proposal from the
Contractor, the Contractor will be notified in writing. The Contractor is not entitled
to reimbursement for Change Order preparation costs for cancelled Change Order
requests.

If the Contractor agrees with the terms and conditions of the approved Change
Order, the Contractor shall indicate its acceptance by signing the original copy and
returning it to the Engineer within 10 Work Days after receipt or with reasonable
promptness and in such sequence as to not delay the Work or activities of the
District or of separate contractors, whichever is sooner. If notice of any change is
required to be given to a surety by the provisions of any bond, the Contractor shall
provide notice and the amount of each applicable bond shall be adjusted separately.
Payment in accordance with the terms and conditions set forth in the executed
Change Order shall constitute full compensation for all Work included in the Change
Order and the District will be released from any and all claims for direct, indirect,
and impact expenses and additional time impact resulting from the Work. If the
Contractor disagrees with the terms and conditions of the approved Change Order,
the Contractor shall indicate specific areas of disagreement and return the approved
Change Order to the Engineer. The Contractor shall submit a written dispute in
accordance with Article 3.4. No payment will be made on the disputed work until
the approved Change Order is returned to the Engineer. However, whether or not
the Contractor agrees with the terms and conditions of an approved Change Order,
the Contractor shall immediately revise its sequence of operations as required to
facilitate timely completion of the changed work and shall proceed with the revised
work sequence.

The Engineer may, after having received a written cost quotation from the
Contractor, order the Contractor, in writing, to proceed with the work prior to
issuance of an approved Change Order through a change directive. The change
directive will authorize the Contractor to proceed with the work subject to the cost
quotation submitted by the Contractor. Within five days following receipt of the
change directive, the Contractor shall submit a detailed change proposal as described
in Article 7.2.2 documenting the amount of compensation. The Engineer will review
the change proposal and, at its option, will either issue an approved Change Order
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7.2.5

for the work or direct the Contractor to perform the work through Force Account.
Until the method of compensation is determined and the approved Change Order is
received, the Contractor shall keep full and complete time and material records of the
cost of the ordered work and shall permit the Engineer to have access to such
records. An approved Change Order shall supersede any previously issued written
change directive covering the same Work.

Accord and Satisfaction and Reservations of Rights: Every executed Change Order
shall constitute a full accord and satisfaction, and release of all Contractor (and, if
applicable, Subcontractor) claims for additional time, money or other relief arising
from or relating to the subject matter of the change including, without limitation,
impacts of all types, cumulative impacts, inefficiency, overtime, delay, and any
other type of claim.

7.3 Determination of Costs for Force Account Change Order Work

7.3.1

7.3.2

02/27/24

Labor. The cost of labor used in performing the Change Order work, whether the
employer is the Contractor and/or its Subcontractor, shall be the sum of the
following:

.1 Actual Wages: Actual wages paid to workers, including foremen devoting
their exclusive attention to the work in question. The actual wages shall include
payments to, or on behalf of, workers for health and welfare, pension, vacation,
travel, subsistence, and similar purposes, and shall be paid at the wage rate
demonstrated by submitted certified payrolls or, if the certified payrolls were
not available, at the rate set forth in the pertinent prevailing wage
determinations issued by the Director of Industrial Relations for the wage class
common to the work performed. Superintendent’s wages are included under the
allowance for overhead and profit and shall not be included as part of these
computations.

.2 Labor Surcharge: To the actual wages, as defined in Article 7.3.1.1 above less
those for travel and subsistence, will be added 27 percent, which shall constitute
full compensation for all payments imposed by State and Federal laws, such as
taxes, and for insurance and all other payments made to, or on behalf of, the
workers, other than actual wages as defined in Article 7.3.1.1 above.

Materials. Only materials incorporated in the Change Order work will be paid for,
the cost of which shall be the cost to the purchaser, including sales tax, if
applicable, whether the Contractor and/or its Subcontractor, from the Supplier
thereof, except as the following are applicable:

.1 If a cash or trade discount by the actual Supplier is offered or available to the

purchaser, it shall be credited to the District notwithstanding the fact that such
discount may not have been taken.
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.2 If materials are procured by the purchaser by any method which is not a direct

purchase from a direct billing by the actual Supplier to such purchaser, the cost
of such materials shall be deemed to be the price paid to the actual Supplier as
determined by the Engineer. No markup except for actual costs incurred in the
handling of such materials will be permitted, and only application of one
common markup to cover multiple handling.

If the materials are obtained from a supply or source owned wholly or in part by
the purchaser, payment therefor will not exceed the price paid by the purchaser
for similar materials furnished from said source on contract items or the current
wholesale price for such materials delivered on the job site, whichever price is
lower.

If the cost of such materials is excessive in the opinion of the Engineer, then the
cost of such materials shall be deemed to be the lowest current wholesale price
at which such materials are available in the quantities concerned and timely
delivered to the job site, less any discounts as provided in Article 7.3.2.1 above.

7.3.3 Equipment. The Contractor and/or its Subcontractor will be paid for the use of

02/27/24

equipment at the rental rates established as provided in Articles 7.3.3.1 and 7.3.3.2
below, which rates shall include the cost of fuel oil, lubrication, supplies, small
tools, necessary attachments, repairs and maintenance of any kind, depreciation,
storage, insurance, and all incidentals. Operators of rented equipment will be paid
for as provided in Article 7.3.1 above.

Unless otherwise specified, manufacturers' ratings shall be used to classify
equipment for the determination of applicable rental rates.

.1 Equipment on the Work: For the use of any equipment normally required for

the contract regardless of whether the equipment is already on the work or is to
be delivered to the project, the Contractor and/or its Subcontractor will be paid
for the use of such equipment as follows:

a) If equipment is owned by the Contractor and/or its Subcontractor, payment
will be at the rental rates listed for such equipment in the State of
California’s Department of Transportation publication titled “Labor
Surcharge and Equipment Rental Rates” that is in effect on the date that
the Work is performed. The rental rates for equipment not listed under the
schedules of rental rates set forth by the State of California shall be those
agreed upon by the Contractor and/or its Subcontractor, and the Engineer,
except that in no case shall the rental rates exceed those of established
distributors or equipment rental agencies within the locality of the project.
The Contractor and/or its Subcontractor shall provide full documentation
to the satisfaction of the Engineer to support any proposed equipment
rental rates. Documentation shall include a breakdown of costs per
Article 7.3.3, including amortized depreciation versus wear and tear, and
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maintenance expenses versus operating expenses.

Compensation for idle time of equipment through delays caused by the
District will be made by applying the delay factor listed in the Caltrans
User’s Guide for Labor Surcharge and Equipment Rental Rates (current
version), or if unlisted at 50 percent of the rental rates listed in the State of
California Department of Transportation publication entitled “Labor
Surcharge and Equipment Rental Rates.” Compensation for idle time shall
not exceed eight (8) hours per day and forty (40) hours per week.

b) If equipment is rented, payment will be the actual rental cost as indicated
on the rental invoice.

Individual pieces of equipment or tools not listed and having a
replacement value of $1,000 or less, whether or not consumed by use,

shall be considered to be small tools and no payment will be made for their
use on the Work.

In computing the rental of equipment, the minimum rental time to be paid
per day shall be one hour. Rental time shall not be allowed while
equipment is inoperative due to breakdowns or non-Work Days. Loading
and transporting costs shall be allowed when the equipment is moved by
means other than its own power.

.2 Equipment for Change Order Work: For the use of equipment not required

under the Contract Documents, moved on the Work and used exclusively for
Change Order work, the Contractor will be paid at the rates agreed upon by the
Contractor and/or Subcontractor, and the Engineer through the Change Order
process, except that in no case shall the rental rates paid exceed those of
established distributors or equipment rental agencies.

The rental period shall begin at the time the equipment is required and unloaded
at the site and shall terminate on the day that the Change Order work is
completed, except that the minimum total rental time to be paid for shall be not
less than four hours.

The Contractor and/or its Subcontractor will be reimbursed for the cost of
transporting the equipment to and from the Work. Should the equipment be
transported by low bed trailers, hourly rates charged by established haulers will
be paid. Also, the District will pay for loading and unloading costs. Should the
Contractor and/or its Subcontractor desire the return of the equipment to a
location other than its original location, the District will pay the cost of
transportation in accordance with the above provisions, provided such cost does
not exceed the cost of moving the equipment to the project.
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7.3.4

Markup Allowances. The Contractor and/or its Subcontractors or Suppliers that
perform on-site work are entitled to compensation for overhead and profit for the
performance of Change Order work. This compensation shall be in the form of
markup percentages applied to the costs computed as provided for in Articles 7.3.1
through 7.3.3 and is full and complete payment for overhead and profit. Overhead
includes, but is not limited to, superintendent costs, bond and insurance premiums,
financing costs, project engineer, project manager, scheduler, estimator, drafting,
small tools, home office expenses, field office expenses, and utilities (gas,
electricity, sewer, water, telephone, fax, copier, etc.). The Contractor shall not
receive payment for itemized costs which are considered to be included under the
profit and overhead percentage markup.

.1 For work by the Contractor’s own organization or by its Subcontractor’s own
workforce, the Contractor may apply, as a maximum, the following markup
percentages as overhead and profit:

1. Labor 20 percent
2. Materials 15 percent
3. Equipment (owned or rented) 15 percent

.2 Under a fixed price adjustment basis, if work is performed by a Subcontractor
with its own workforce, the Contractor may apply an additional 5 percent
markup to the total which has been computed in accordance with
Article 7.3.4.1. The Contractor shall reach agreement with the Subcontractor
and any intermediate Subcontractor as to the division of the markup percentages
between them.

.3 Under a force account basis, if work is performed by a Subcontractor with its
own workforce, the Contractor may not apply an additional 5 percent markup,
as provided for under Article 7.3.4.2, to the total which has been computed in
accordance with Article 7.3.4.1. The Contractor shall reach agreement with the
Subcontractor and any intermediate Subcontractor as to the division of the
markup percentages between them.

7.4 Lump Sum or Force Account Adjustments

7.4.1

7.4.2
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Change Order work will be paid for by either a Lump Sum adjustment of the
Contract Sum or on a Force Account basis, or a combination of both, as determined
by the Engineer. Change Order work will not be paid for unless ordered in writing
by the Engineer.

In the event the Contractor fails to submit its proposal within 15 days after receipt
of a written request for proposal, or the Engineer and the Contractor fail to agree
upon a negotiated Lump Sum adjustment, within a reasonable time, or if in the
judgement of the Engineer, it is impracticable because of the nature of the Work or
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7.4.3

7.4.4

for any other reason to fix the price for completion before the work order is issued,
the Engineer has the option of authorizing payment on the basis of a Force Account.

The Contractor shall notify the Engineer in writing of the day and time on which
Force Account work will commence prior to beginning work. All Force Account
work shall be reported daily on daily extra work reports furnished by the Engineer
to the Contractor and signed by both parties, which daily reports shall thereafter be
considered the true record of Force Account work completed. Completely detailed
invoices covering the Force Account work shall be submitted for payment
consideration not later than 15 days after the completion of the work. The charges
for Work performed by the Contractor or a Subcontractor shall be reported
separately. Substantiating invoices from Suppliers and Subcontractors shall be
included with the Contractor's invoices. The Contractor shall permit examination of
accounts, bills, and vouchers relating to the Force Account work when requested by
the Engineer. Payment for the Work done under Force Account will be made after
receipt of an executed Change Order issued to cover the increase in the Contract
Sum.

Payment for the Work completed under Lump Sum adjustment will be made after
receipt of an executed Change Order issued to cover the change in the Contract
Sum and/or Contract Time.

7.5 Variation in Quantity in Unit Price Work

7.5.1
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General. The estimated quantities for Unit Price work listed in the Bid Form are
established for the sole purpose of bid comparison and do not constitute a guarantee
to the Contractor of the quantities of work to be performed under this contract. The
Contractor shall be compensated only for the actual quantities of work performed
which were directed by the Engineer. The amount of compensation for each item of
Work shall be computed by multiplying the actual quantity by the appropriate bid
Unit Price except as follows:

.1 Increases of more than 20 percent: If the actual quantity of work performed
on an item of Work exceeds the estimated quantity by more than 20 percent, the
quantity in excess of 120 percent of the estimated quantity shall be paid for
based upon (a) actual unit cost or (b) as mutually agreed to by the Contractor
and the Engineer. The Engineer will determine which method is to be utilized.
If the actual unit cost method is utilized, the actual unit cost is determined by
calculating the total cost incurred for completing 120 percent of the estimated
quantity using the markups allowed under Article 7.3.4, which is then divided
by the quantity of work performed, i.e., 120 percent of the estimated quantity.
If costs applicable to the Work performed include fixed costs, such fixed costs
shall be deemed to have been recovered by the Contractor by the payments
made to the Contractor for 120 percent of the estimated quantity at the bid Unit
Price. In computing the actual unit cost, such fixed costs shall be excluded.
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At the discretion of the Engineer, the Engineer can make payment on the
quantity in excess of 120 percent of the estimated quantity using exactly the
provisions and procedures in the “Force Account” Articles 7.3 and 7.4.3.

.2 Decreases of more than 20 percent: If the actual quantity of work performed
on an item of Work is less than 80 percent of the estimated quantity, the
quantity shall be paid for (a) based upon actual cost using the markups allowed
under Article 7.3.4, or (b) as mutually agreed to by the Contractor and the
Engineer.

Payment for the actual quantity of work performed shall, in no case, exceed the
payment which would have been made for performance of 80 percent of the
estimated quantity at the bid Unit Price.

7.6 Deleted Work

7.6.1 Deleted Work. If work is deleted, payment will be made to the Contractor for

costs incurred in connection with the deleted work if incurred prior to notification
of deletion by the Engineer.

If approved material is ordered by the Contractor for the deleted work prior to the
notification by the Engineer, and if orders for such materials cannot be canceled,
payment for such material will be the actual cost to the Contractor. In such case,
the material shall become the property of the District. If the material can be
returned to the vendor, and if the Engineer so directs, the material shall be returned
and the Contractor will be paid for the actual costs or charges made by the vendor
for returning the material including any stocking charges.

The costs incurred or charges paid to the Contractor for Work completed prior to
deletion shall be computed using the markups allowed in Article 7.3.4. Payment for
deleted work will be based on the approved schedule of costs or other mutually
agreed value. A minimum of a 10 percent credit shall be provided to the District for
overhead, profit and markup associated with the deleted work.

7.7 Differing or Unusual Site Conditions

7.7.1 Pursuant to Public Contract Code, Section 7104, the Contractor shall promptly, and
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before such conditions are disturbed, notify the Engineer in writing of: (1) material
that the Contractor believes may be hazardous waste, as defined in Section 25117 of
the Health and Safety Code (other than material indicated in the Contract
Documents) and that is required by law to be removed to a Class I, Class II, or
Class III disposal site; (2) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract; or (3) unknown physical
conditions at the site, of an unusual nature, differing materially from those
ordinarily encountered and generally recognized as inherent in work of the

character provided for in this contract.
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7.7.2 The Engineer will promptly investigate the conditions. If the Engineer finds that
the conditions do materially differ, or do involve hazardous waste, and do cause an
increase or decrease in the Contractor's Contract Sum and/or the Contract Time a
contract adjustment will be made through the Change Order process, as determined
by the Engineer.

7.7.3 If the Contractor and the Engineer disagree whether the conditions do materially
differ or whether a hazardous waste is involved or whether the conditions cause an
increase or decrease in the Contractor's Contract Sum and/or Contract Time, the
Contractor shall nevertheless proceed with all Work to be performed under the
contract and shall comply with the completion dates required by the contract. The
Contractor waives any rights to an increase in Contract Time, or an increase in
Contract Sum, unless it timely follows the Disputes and Claims procedures in
Article 3.4.

ARTICLE 8 - TIME
8.1 Commencement, Prosecution, and Completion of Work

8.1.1 Notice to Proceed. The Notice to Proceed will not be issued until the contract is
properly executed, bonds are furnished, proof of insurance submitted by the
Contractor, and both the bonds and the insurance are approved by the District. The
Contract Time will not be extended, and the Contractor will not receive any
additional compensation, because of delays caused by receipt, review and approval
by the District of the Contractor’s bonds and insurance. Except as required
elsewhere, the Contractor is not authorized to perform any Work under this contract
until it has received an official Notice to Proceed.

8.1.2 Prosecution of the Work. Work shall proceed at all times with such force and
equipment as will be sufficient to complete the Work within the Contract Time.

8.1.3 Required Contract Completion. The Contractor expressly agrees that it will
complete the Work within the Contract Time, subject to approved Change Orders
that impact time.

8.1.4 Early Completion. The Contractor shall not be entitled to claim damages for
expenses due to the District not authorizing early completion.

8.2 Liquidated Damages
8.2.1 Should the Contractor fail to complete all or any portion of the Work within the
specified time therefor or within such extra time as may be allowed for delays by

formal extensions granted by the District, deductions will be made from the
Contractor's earnings for the time that the Work remains incomplete beyond the
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8.2.2

8.2.3

specified completion time. Liquidated damages will be apportioned such that the
Contractor will be responsible for all delays not otherwise properly subject to time
extensions.

Liquidated damages cover only certain damages and are limited to the cost of
administration, overhead, and general loss of use of the facility by the District as a
result of a delay, and does not cover any other type of damages set forth in

Section 8.2.3. It being impracticable or extremely difficult to fix the actual amount
of damage for the above-referenced categories of damages, the parties agree that the
amounts set forth in this Contract as liquidated damages will be deducted from any
money due the Contractor under the contract. Should the amount of the damages
exceed the amount due the Contractor, the Contractor and its sureties shall be liable
for the excess.

Liquidated damages shall not be deemed to include within their scope additional
damages or administrative costs arising from defective work, lost revenues, interest
expenses, cost of completion of the Work, cost of substitute facilities, claims and
fines of regulatory agencies, damages suffered by others or other forms of liability
claimed against the District as a result of delay (e.g., delay or delay-related claims
of other contractors, Subcontractors or tenants), and defense cost thereof. The
Contractor shall be fully responsible for the actual amount of any such damages it
causes, in addition to the liquidated damages otherwise due the District.

8.2.4 At the District’s option, the deduction for liquidated damages will begin with the

first progress payment following the incurrence of liquidated damages.

8.2.5 The above liquidated damages are necessary to ensure timely completion and to

defray costs of additional construction inspection and contract administration.

8.3 Use of Facilities Prior to Completion of Contract

8.3.1

8.3.2

02/27/24

If the Contractor has received and provided to the District a temporary certificate of
occupancy from governmental authorities having jurisdiction over the project
and/or in the Engineer’s opinion, the Work under the contract, or any portion of the
Work, is in a condition suitable for the District’s use, the District may, after written
notice from the Engineer to the Contractor, use (which includes, but is not limited
to, taking over or placing into service) any portion or portions of the project
designated by the Engineer.

Even if the District elects to use the Work or a portion of the Work prior to Contract
Completion, the Contractor will nonetheless make all necessary repairs, renewals,
changes, or modifications in the Work or any portion of the Work that does not
meet the requirements of the Contract Documents or is deficient due to defective
materials or workmanship, unless the deficiency is solely caused by ordinary wear
and tear.
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8.3.3

The use of any portion of the Work by the District does not relieve the Contractor
of any of its responsibilities or liabilities under the Contract Documents or
constitute a waiver by the District of any claims. Said use shall not cancel
liquidated damages as of the first date of use, or any continuance thereof, nor
impair, reduce, or change the amount of liquidated damages.

8.4 Delays and Extensions of Time

8.4.1

8.4.2

8.4.3

8.4.4

02/27/24

The Contractor shall take reasonable precautions to foresee and prevent
delays to the Work including, but not limited to, maintaining construction
schedules that are properly updated to reflect current conditions and the
actual critical path, and continuous monitoring of critical and dependent
activities of the Contractor, Subcontractors, Suppliers, the District, agencies
and other third parties. When the Contractor foresees a delay event, and in
any event upon the occurrence of a delay event, the Contractor shall
immediately notify the Engineer in writing of the probability or the actual
occurrence of a delay in the Contract Time, and its cause. With respect to
all delays (compensable, excusable and/or inexcusable), the Contractor shall
reschedule its Work and/or revise its operations, to the extent possible under
the terms of the contract, to mitigate the effects of the delay through work-
arounds, overtime and acceleration of the project schedule, re-sequencing
the Work, or other methods commonly utilized in the construction industry.

For Inexcusable Delay (as defined in Article 1.2.1.25), the Contractor shall
not be entitled to an extension of time or compensation for any loss, cost,
damage, expense or liability resulting directly or indirectly from the
Inexcusable Delay including, but not limited to, extended field or home
office overhead, field supervision, cost of capital, interest, escalation
charges, labor costs, materials expense, or acceleration costs.

For Excusable Delay (as defined in Article 1.2.1.19), the Engineer will grant
the Contractor an extension of time in an amount equal to the period of
Excusable Delay based on the analysis of schedule impact and delay
analysis diagram, which shall be the Contractor’s sole and exclusive remedy
for such delay. Excusable Delays shall include labor strikes, adverse
weather as defined in Article 8.5, and Acts of God.

For Compensable Delay (as defined in Article 1.2.1.7), the Engineer will
grant the Contractor an extension of Contract Time with compensation in an
amount that represents the Contractor’s actual direct costs incurred as a
direct result of the Compensable Delay. The Contractor may recover its
direct costs only and may not recover (and waives) all other types of
indirect, consequential, special and incidental damages.
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8.4.5

8.4.6

8.4.7

8.4.8

8.4.9

02/27/24

For Concurrent Delay (as defined in Article 1.2.1.8), the following rules apply: if
one or more of the Concurrent Delays are excusable or compensable, then the
District will treat the period of Concurrent Delay as an Excusable Delay; and if all
of the Concurrent Delays are inexcusable, then the District will treat the Concurrent
Delay as inexcusable. These rules for Concurrent Delay shall be the Contractor’s
sole and exclusive remedy for periods of Concurrent Delay, and the Contractor’s
entitlement shall be limited to the measures of recovery defined herein for
Inexcusable, Excusable and Compensable Delay, as applicable.

No time extension will be granted to the Contractor for encountering delays while
performing Work after the specified or formally extended Contract Completion
date, except for causes of delay specified in Article 8.4.4.

The Contractor shall provide notice and documentation of delays in
accordance with the following rules:

.1 Within five days of knowing about an event that may cause a delay in
the project schedule, the Contractor shall notify the Engineer in writing
about the delay in the Work, the impact it may have on the project
schedule, and the causes of the delay. The Contractor’s notice shall set
forth the anticipated impact of the delay on the critical path, specify any
additional time requested, and provide a detailed description of the cause
or causes of the delays.

.2 If the Contractor intends to request an extension of time or compensation
for damages resulting from delay, then the Contractor shall make the
request in writing to the Engineer not more than 15 days after the end of
such delay. If any delay exceeds 30 days, however, then the request
shall be made monthly and then updated every month after that (as
applicable). The Contractor shall provide an Analysis of Schedule
Impact of the delay (see Article 3.4.2.3 and 3.4.2.4) and update it
monthly (as applicable). The Contractor shall also provide
documentation showing that the delay was either excusable or
compensable and that the Contractor has revised its construction
schedule, to the extent possible, to mitigate the delay. No compensation
for damages resulting from delay will be granted unless supported by
cost records justifying the costs claimed in connection with the delay.

The Contractor’s failure to give written notice of a delay or to submit or document a
request for an extension of time or for damages resulting from delay in the manner
and within the times stated above shall constitute a waiver of all rights thereto.

An extension in Contract Time must be approved by the Engineer to be effective.
An extension of Contract Time with or without consent of the sureties, shall not
release the sureties from their obligations, which shall remain in full force until the
discharge of the contract.
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8.5

8.4.10 The Engineer will investigate the facts and ascertain the extent of the delay, and

issue a written statement regarding its findings. If the Contractor disagrees with
any decision of the Engineer regarding delays and extensions in Contract Time, the
Contractor may dispute the Engineer’s decision in accordance with Article 3.4.

Weather Conditions Unfavorable for Prosecution of Work

8.5.1

8.5.2

8.5.3

8.5.4

8.5.5

02/27/24

The Engineer may suspend the Work whenever weather conditions or conditions
resulting from inclement weather are unfavorable for the prosecution of the Work.
The delay caused by such suspension may entitle the Contractor to an extension in
Contract Time, but not to any other compensation.

If the Contractor believes that the Work should be suspended under this Article, the
Contractor may request such suspension. The delay caused by the suspension may
entitle the Contractor to an extension of Contract Time, but not to any other
compensation. The Contractor’s request for suspension must be agreed to by the
Engineer in order to be granted an extension of Contract Time.

No extension of time will be granted for suspension of Work unless the suspension
impacts the Contract Completion date or the timely completion of a milestone
completion date for a portion of the Work. Determination that suspension of the
Work for inclement weather conditions or conditions resulting from inclement
weather impacts timely completion and entitles the Contractor to an extension of
Contract Time shall be made and agreed to in writing by the Engineer and the
Contractor for each day that work is suspended. In the event of failure to agree, the
Contractor may protest under the provisions of Article 3.4.

If the Work is suspended and an extension of Contract Time is granted under this
Article, the Contractor will be entitled to a one Work Day extension of time for
each Work Day that the Contractor is unable to perform the Work for at least
onehalf of its current normal Work Day; and if the Work is suspended at the regular
starting time on any Work Day and the Contractor's workforce is dismissed as a
result of the suspension, then the Contractor will be entitled to a one Work Day
extension of Contract Time whether or not conditions change thereafter and the
major portion of the day is suitable for work.

The Contractor shall use best available technologies to secure the site to

mitigate/minimize the effects of inclement weather in conformance with applicable
Federal, State, and regional regulatory requirements.
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ARTICLE 9 - INSURANCE AND BONDS

9.1 Faithful Performance and Payment Bonds

9.1.1

9.1.2

9.1.3

9.1.4

9.1.5

9.1.6

The Contractor shall furnish to the District a Faithful Performance Bond, and
maintain it in an amount not less than 100 percent of the current Contract Sum,
conditioned upon the faithful performance by the Contractor of all covenants and
stipulations in the contract.

The Contractor shall furnish to the District a Payment Bond and maintain it, in an
amount not less than 100 percent of the current Contract Sum.

The Payment Bond and the Faithful Performance Bond shall be on the forms of the
District as provided for in the RFP and shall be properly executed as described
therein.

The bonds shall be executed by a sufficient, admitted surety insurer admitted to
transact such business in California by the California Department of Insurance.
After acceptance of the bond(s) by the District, a copy of the bond(s) will be
returned to the Contractor.

If, at any time, during the performance of the Work any of the sureties, in the
opinion of the District, are or become financially irresponsible, the District may
require the Contractor to furnish other or additional sureties to the satisfaction of the
District within 10 days after receipt of notice. If the Contractor fails to provide
satisfactory sureties within the 10-day period, the contract may be terminated for
cause under Article 11, and the materials purchased or the Work completed as
provided in Article 11.

The Contractor and its sureties understand and agree that no modifications or
alterations made in the Contract Documents shall operate to release any surety from
liability on any bond or bonds required to be provided in this contract.

9.2 Insurance Requirements

9.2.1

9.2.2

02/27/24

The Contractor shall procure and maintain during the period of the contract all
required insurance and shall submit certificates of insurance and additional insured
endorsements to the policies to the Engineer for review and approval. The
certificates of insurance shall be on the forms provided by the District. The
insurance requirements must be met within the same period allowed for contract
execution, as stated in the RFP or RFQ.

The Contract will not be executed until the certificates of insurance and

endorsements to the policies have been received and accepted by the District.
Acceptance of the certificates of insurance and endorsements by the District shall
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9.2.3

9.2.4

not relieve the Contractor from compliance with any of the insurance requirements
or liability arising from said failure.

The District may require the Contractor to provide insurance policies to the
Engineer for review. If requested, the Contractor agrees to provide the District with
complete copies of the policies within 10 days following the request.

If the Contractor does not maintain all of the required insurance, or fails to timely
deliver requested insurance policies to the District, the District reserves the right to
stop the Work, and/or terminate the Contractor’s right to proceed under the
contract, in whole or in part. Any delay caused by the Work stoppage is an
Inexcusable Delay.

ARTICLE 10 - WARRANTY

10.1 Warranty of Work

10.1.1

10.1.2

10.1.3

10.1.4

10.1.5

02/27/24

The Contractor warrants that any Work performed under the contract shall be
performed in a competent manner in accordance with the duty of care set forth in
Section 4.2.3; that any material furnished will be the best of its class; and that the
Work shall fully meet the requirements of the Contract Documents.

The Contractor warrants workmanship, including subcontracted work, against
defects for a period of one year from the date of Contract Completion unless a
longer period of time is required by the Contract Documents.

The Contractor shall provide a similar one-year warranty for all materials and
equipment provided under this contract unless a longer period of time is required by
the Contract Documents.

If the District elects to use any portion or portions of the Work before Contract
Completion, the warranty for those portions shall begin upon commencement of
such use. The warranty for the remainder of the Work shall begin on the Contract
Completion date.

If the District notifies the Contractor, within one year from the Contract
Completion, or within any longer period of time required by the Contract
Documents or another warranty period for partial occupancy as established under
Article 10.1.4 that any portion of the Work fails to fulfill any of the requirements of
the Contract Documents, the Contractor shall repair or replace the defective, non-
conforming or otherwise unsatisfactory Work, without delay or further cost to the
District in a manner that least inconveniences the District’s operations. With regard
to any defective work or material repaired or replaced by the Contractor, the one-
year warranty will be measured from the date of the latest repair or replacement.
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10.1.6

10.1.7

10.1.8

Should the Contractor fail to act promptly in accordance with this requirement, or
should the exigencies of the case require repairs or replacements to be made before
the Contractor can be notified or can respond to the notification, the District may, at
its option, make the necessary repairs or replacements, or perform the necessary
Work, and the Contractor shall pay to the District the actual cost of such repairs
plus the markup percentages shown in Article 3.2.3.

If equipment has repeatedly malfunctioned, is unreliable, requires excessive
maintenance, or if repair of the equipment will not result in equipment that is
equivalent to that required by the Contract Documents (both in functionality and
useful life), the Contractor shall replace, rather than repair, the equipment under the
warranty.

The Contractor is responsible for all costs incidental to making good any and all of
its warranties and agreements. These warranties and agreements are covenants that
are binding on the Contractor and its sureties.

10.2 Warranty of Goods

10.2.1

10.2.2

10.2.3

10.2.4

10.2.5

02/27/24

The Contractor warrants that all goods furnished will conform strictly with the
specifications and requirements contained herein and with all approved submittals,
samples and/or models and information contained or referenced therein, all
affirmation of fact or promises, and will be new, of merchantable quality, free from
defects in materials and workmanship, including but not limited to leaks, breaks,
penetrations, imperfections, corrosion, deterioration, or other kinds of product
deficiencies.

The Contractor warrants that all goods to be furnished will be fit and sufficient for
the purpose(s) intended.

The Contractor warrants that all goods shall be delivered free from any security
interest, lien or encumbrance of any kind, and free from any claim of infringement,
copyright or other intellectual property violation, or other violation of laws, statutes,
regulations, ordinances, rules, treaties, import restrictions, embargoes or other legal
requirements.

The Contractor guarantees all products and services against faulty or inadequate
design, manufacture, negligent or improper transport, handling, assembly,
installation or testing, and further guarantees that there shall be strict compliance
with all manufacturer guidelines, recommendations, and requirements, and that
Contractor guarantees that it will conform to all requirements necessary to keep all
manufacturer warranties and guarantees in full force and effect.

These warranties and guarantees are inclusive of all parts, labor and equipment

necessary to achieve strict conformance, and shall take precedence over any
conflicting warranty or guarantee.
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10.2.6 These warranties and guarantees shall not be affected, limited, discharged or waived
by any examination, inspection, delivery, acceptance, payment, course of dealing,
course of performance, usage of trade, or termination for any reason and to any
extent.

10.2.7 In the absence of any conflicting language as to duration, which conflicting
language will take precedence as being more specific, Contractor’s aforesaid
warranties and guarantees shall be in full force and effect for a period of one year
from the date of acceptance by the District but shall continue in full force and effect
following notice from District of any warranty or guarantee issue, until such issue
has been fully resolved to the satisfaction of the District.

ARTICLE 11 - TERMINATION OR SUSPENSION OF THE CONTRACT
11.1 Termination by the District for Cause or Default
11.1.1 The District may terminate the Contractor’s right to proceed under the contract, in
whole or in part, for cause at any time after the occurrence of any of the following

events:

.1 The Contractor becomes insolvent or files for relief under the bankruptcy laws
of the United States.

.2 The Contractor makes a general assignment for the benefit of its creditors or
fails to pay its debts as the same become due.

.3 A receiver is appointed to take charge of the Contractor's property.
.4 The Contractor abandons the Work. Abandonment is conclusively presumed
when the District requests a written plan to cure a default and the Contractor

does not submit the plan within five Work Days of the District’s request.

11.1.2 If any of the following events occur, the District may require that the Contractor
submit a written plan to cure its default:

.1 The Contractor fails to supply skilled supervisory personnel, an adequate
number of properly skilled workers, proper materials, or necessary equipment to

prosecute the Work in accordance with the Contract Documents.

.2 The Contractor fails to make progress so as to endanger performance of the
Work within the Contract Time.

.3 The Contractor disregards legal requirements of agencies having jurisdiction
over the Work, the Contractor, or the District.

02/27/24 43 GSA General Conditions



.4 The Contractor materially fails to execute the Work in accordance with the
Contract Documents.

.5 The Contractor is in default of any other material obligation under the Contract
Documents.

11.1.3 The District may terminate the Contractor’s right to proceed under the contract in
whole or in part for default if the written plan is not received by the District within
five days after the District’s request; if the District does not accept the Contractor’s
plan for curing its default; or the Contractor does not fully carry out an accepted
plan to cure.

11.1.4 Upon any of the occurrences referred to in Articles 11.1.1, 11.1.2 and 11.1.3, the
District may, at its election and by notice to the Contractor, terminate the contract in
whole or in part; accept the assignment of any or all of the subcontracts; and then
complete the Work by any method the District may deem expedient. If requested
by the District, the Contractor shall remove any part or all of the Contractor's
materials, supplies, equipment, tools, and construction equipment and machinery
from the Work within seven days of such request; and, if the Contractor fails to do
so, the District may remove or store, and after 90 days sell, any of the same at the
Contractor's expense.

11.1.5 If the contract is terminated by the District as provided in Article 11.1, the
Contractor shall not be entitled to receive any further payment until the expiration
of 35 days after acceptance of all Work by the District.

11.1.6 No termination or action taken by the District after termination shall prejudice any
other rights or remedies of the District provided by law or by the Contract
Documents.

11.1.7 If, after termination for default, it is determined that the Contractor was not in
default, or that default was excusable, the rights and obligations of the parties shall
be the same as if the termination had been issued for convenience pursuant to
Article 11.2.

11.2 Termination by the District for Convenience

11.2.1 The District may, at its option, and for its convenience, terminate this contract at
any time by giving written notice to the Contractor specifying the effective date of
termination. Upon such termination, the Contractor agrees to comply with the
notice and further agrees to waive any claims for damages, including loss of
anticipated profits, on account of the termination in accordance with Article 11.2.5;
and, as the sole right and remedy of the Contractor, the District shall pay the
Contractor in accordance with Article 11.2.4.
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11.2.2 Upon receipt of notice of termination under Article 11.2, the Contractor shall,
unless the notice directs otherwise, do the following:

.1 Immediately discontinue the Work to the extent specified in the notice.

.2 Place no further orders or subcontracts for materials, equipment, services, or
facilities, except as may be necessary for completion of a portion of the Work
that is not discontinued or is necessary to secure the project site.

.3 Promptly cancel, on the most favorable terms reasonably possible, all
subcontracts to the extent they relate to the performance of the discontinued
portion of the Work.

.4 Thereafter, do only such Work as may be necessary to preserve and protect
Work already in progress and to protect materials, plants, and equipment in
transit to or on the project site.

11.2.3 Upon termination, the obligations of the contract shall continue as to portions of the
Work already performed and, subject to the Contractor's obligations under
Article 11.2.2, as to bona fide obligations assumed by the Contractor prior to the
date of termination.

11.2.4 Upon such termination, the District will pay to the Contractor the sum of the
following:

.1 The amount of the Contract Sum allocable to the portion of the Work properly
performed by the Contractor as of the effective date of termination, less sums
previously paid to the Contractor.

.2 Previously unpaid costs of any items delivered to the project site that were
already fabricated for subsequent incorporation into the Work.

.3 Any proven losses with respect to materials and equipment directly resulting
from the termination.

.4 Reasonable demobilization costs.

11.2.5 The above reimbursement is the sole and exclusive remedy to which the Contractor
is entitled in the event the contract is terminated for convenience; and the
Contractor expressly waives any other claims, damages, demands, compensation or
recovery related to this contract or project. The Contractor agrees to sign a general
release incorporating this waiver.
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11.3 Suspension by the District

11.3.1

11.3.2

11.3.3

11.3.4

The Engineer may, in his or her sole discretion, order the Contractor, in writing, to
suspend, delay, or interrupt the Work in whole or in part for as long as 90 days from
the date of delivery of a written order of suspension. The order shall be specifically
identified as a "suspension order" under this Article. The work may be suspended
for a longer period or periods if the parties agree. Upon receipt of a suspension
order, the Contractor shall comply with its terms and take all reasonable steps to
minimize costs related to the suspension of the Work or the portion of the Work.
Within 90 days after the issuance of the suspension order, or such extension to that
period as is agreed upon by the Contractor and the District, the District will either
cancel the suspension order or delete the suspended Work.

If a suspension order is canceled or expires, the Contractor shall resume the
suspended Work. A Change Order may be issued to cover any adjustments of the
Contract Sum or an extension of Contract Time necessarily caused by the
suspension. If the Contractor disputes the adjustment of the Contract Sum or the
Contract Time, the Contractor shall submit a claim per Article 3.4.

Costs directly associated with the suspension will be at the District’s expense if the
suspension is not due to any fault of the Contractor.

A suspension order shall not be required to stop the Work as permitted or required
under any other provision of the Contract Documents.

11.4 Termination or Suspension of the Contract - Act of God or Force Majeure

11.4.1

11.4.2

02/27/24

If an Act of God or Force Majeure occurs, the Engineer may, by written notice,
either suspend this contract pursuant to Article 11.3, or terminate this contract
pursuant to Article 11.2. In the case of suspension pursuant to Article 11.4, the 90-
day suspension period limitation in Article 11.3.1 shall not apply. If the contract is
not suspended or terminated, or if the contract is resumed after suspension, the
Contractor shall fully restore the work except as limited by Public Contract Code,
Section 7105(a), in the case of an “Act of God.”

If the contract is terminated because of an Act of God or Force Majeure, the
Contractor will be paid for Work performed prior to the Act of God or Force
Majeure at either (i) the Unit Prices named in the contract; or (ii) in the event no unit
prices are named, a sum equal to the percentage that the Contract Sum for the Work
completed, at the time of occurrence of the Act of God or Force Majeure bears to the
Contract Sum for all Work to be performed under the contract as determined by the
Engineer. In no event will the District be liable to the Contractor for breach of
contract, extra work, or damages because the contract is terminated due to an Act of
God or Force Majeure.

ARTICLE 12 - LABOR PROVISIONS
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12.1 Prevailing Wages

12.1.1

12.1.2

12.1.3

12.1.4

Please see www.dir.ca.gov for further information regarding the below.

All Contractors and Subcontractors of any tier bidding on or offering to perform
work on a public works project shall first be registered with the State Department of
Industrial Relations (DIR) pursuant to Section 1725.5 of the Labor Code. No
proposal or bid will be accepted, nor any contract entered into, without proof of the
Contractor and Subcontractors’ current registration with the DIR (LC §1771.1). All
Contractors and Subcontractors shall remain registered for the duration of the
Project. and for the duration of the project pursuant to Section 1725.5 of the Labor
Code.

All public works projects awarded after January 1, 2015, are subject to compliance
monitoring and enforcement by the DIR (LC § 1771.4) and all Contractors are
required to post job site notices, “as prescribed by regulation” (LC § 1771.4).

Pursuant to Section 1773 of the Labor Code, the District has obtained from the
Director of Industrial Relations of the State of California, the general prevailing
rates of per diem wages and the general prevailing rates for holiday and overtime
work in the locality in which the Work is to be performed, for each craft,
classification, or type of worker needed to execute the contract. Pursuant to Section
1773.2 of the Labor Code, a copy of the prevailing wage rates is on file with the
District and available for inspection by an interested party at www.dir.ca.gov.

12.1.5The holidays upon which such rates shall be paid shall be all holidays recognized in

12.1.6

12.1.7

12.1.8

12.1.9

02/27/24

the collective bargaining agreement applicable to the particular craft, classification,
or type of worker employed on the Work.

The Contractor shall post a copy of the general prevailing rate of per diem wages at
the jobsite pursuant to Section 1773.2 of the Labor Code and comply with all wage
related workplace postings.

Pursuant to Section 1774 of the Labor Code, the Contractor and any of its
Subcontractors shall not pay less than the specified prevailing rate of wages to all
workers employed in the execution of the contract.

As set forth with more specificity in Section 1773.1 of the Labor Code, "per diem"
wages include employer payments for health and welfare, pension, vacation, travel,
subsistence and, in certain instances, apprenticeship or other training programs, and
shall be paid at the rate and in the amount spelled out in the pertinent prevailing
wage determinations issued by the Director of Industrial Relations.

The Contractor shall, as a penalty to the State or the District, forfeit not more than
the maximum set forth in Section 1775 of the Labor Code for each calendar day, or
portion thereof, for each worker paid less than the prevailing rates for the work or
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craft in which the worker is employed under the contract by the Contractor or by
any Subcontractor under him. The difference between the prevailing wage rates
and the amount paid to each worker for each calendar day or portion thereof for
which such worker was paid less than the stipulated prevailing wage rate shall be
paid to such worker by the Contractor.

12.1.10The specified wage rates are minimum rates only and the District will not consider

and shall not be liable for any claims for additional compensation made by the
Contractor because of its payment of any wage rate in excess of the general
prevailing rates. All disputes in regard to the payment of wages in excess of those
specified herein shall be adjusted by the Contractor at its own expense.

12.1.11General prevailing wage determinations have expiration dates with either a single

asterisk or a double asterisk. Pursuant to California Code of Regulations, Title 8,
Section 16204(b), the single asterisk means that the general prevailing wage
determination shall be in effect for the specified contract duration. The double
asterisk means that the predetermined wage modification shall be paid after the
expiration date. Notwithstanding what is stated in Article 3.4 and Article 4.7 of the
General Conditions, no adjustment in the Contract Sum will be made for the
Contractor’s payment of these predetermined wage modifications.

12.2 Payroll Records for Prevailing Wages

12.2.1

12.2.2

12.2.3

02/27/24

The Contractor and each Subcontractor shall keep an accurate payroll record,
showing the name, address, social security number, work classification, straight
time and overtime hours worked each day and week, and the actual per diem wages
paid to each journeyman, apprentice, worker or other employee employed in
connection with the Work. The payroll records shall be certified and shall be
available for inspection in accordance with the provisions of Section 1776 of the
Labor Code.

The Contractor shall submit for each week in which any contract Work is
performed a copy of all payroll records to the Engineer. The Contractor shall be
responsible for submission of copies of payroll records of all Subcontractors.

Certified payroll records shall be on the forms provided by the Department of
Industrial Relations or contain the same information required on the Department’s
form. Copies of the form may be obtained from:

Division of Labor Standards Enforcement
Bureau of Field Enforcement

2031 Howe Avenue, Suite 100
Sacramento, CA 95825-5378

(916) 263-1811

(916) 263-5378
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12.2.4

12.2.5

The Contractor or Subcontractor shall certify the payroll records as shown on the
reverse of the State form. In addition, the records shall be accompanied by a
statement signed by the Contractor or Subcontractor certifying that the
classifications truly reflect the Work performed and that the wage rates are not less
than those required to be paid.

In the event of noncompliance with the requirements of Section 1776 of the Labor
Code, the Contractor shall have 10 days in which to comply subsequent to receipt of
written notice specifying in what respects such Contractor must comply with said
Section. Should noncompliance still be evident after such 10-day period, the
Contractor shall, as a penalty to the State or the District, forfeit the amount set forth
in Section 1776(h) of the Labor Code for each calendar day, or portion thereof, for
each worker, until strict compliance is effectuated. Upon the request of the

Division of Apprenticeship Standards or the Division of Labor Standards
Enforcement, such penalties shall be withheld from progress payments then due.

The Contractor and all subcontractors are required to submit certified payroll
records online, on a monthly basis to the Labor Commissioner.

12.3 Hours of Labor

12.3.1

02/27/24

Pursuant to the provisions of Sections 1810, et seq. of the Labor Code and any
amendments thereof:

.1 Eight hours of labor constitutes a legal day's Work under the contract.

.2 The time of service of any worker employed upon the work shall be limited and
restricted to eight hours during any one calendar day, and forty hours during any
one calendar week except as provided in Article 12.3.1.4 below.

.3 The Contractor shall, as a penalty to the State or the District, forfeit the amount
set forth in Section 1813 of the Labor Code for each worker employed in the
execution of the contract by the Contractor or by any Subcontractor for each
calendar day during which such worker is required or permitted to work more
than eight hours in any calendar day and forty hours in any one calendar week
in violation of this Article and the provisions of Labor Code, Sections 1810, et
seq.

4 Work performed by employees of the Contractor in excess of eight hours per
day, and forty hours during any one calendar week, shall be permitted upon
compensation for all hours worked in excess of eight hours per day at not less
than one and one-half times the basic rate of pay.

.5 The Contractor and every Subcontractor shall keep an accurate record showing

the name of and the actual hours worked each calendar day and each calendar
week by each worker employed by him in connection with the Work; the record
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shall be kept open at all reasonable hours to the inspection of the District and to
the Division of Labor Standards Enforcement of the State of California.

12.4 Employment of Apprentices

12.4.1 In the performance of the contract, the Contractor and any Subcontractor shall
comply with the provisions concerning the employment of apprentices in
Section 1777.5 of the Labor Code and any amendments thereof.

12.4.2 In the event the Contractor or any Subcontractor willfully fails to comply with the
aforesaid section, such Contractor or Subcontractor shall be subject to the penalties
for noncompliance in Labor Code, Section 1777.7.

ARTICLE 13 - MISCELLANEOUS PROVISIONS
13.1 Governing Law
The contract is governed by the laws of the State of California.
13.2 Antitrust Claims

By entering into the contract, the Contractor offers and agrees to assign to the District all
rights, title, and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Chapter 2 (commencing with
Section 16700) of Part 2 of Division 7 of the Business and Professions Code), arising from
purchases of goods, services, or materials pursuant to the contract. The Contractor shall
include in each subcontract a provision corresponding to the foregoing binding the
Subcontractor to offer and agree to assign to the District such rights, title, and interest held
by the Subcontractor. Such assignment shall be made and become effective at the time the
District tenders final payment to the Contractor without further acknowledgment by the
parties.

13.3 Non-Discrimination Clauses

13.3.1 There shall be no discrimination against any person, or groups of persons, per
Government Code Section 12940, Labor Code Section 1735, or any other
applicable law or regulation in the performance of this contract.

13.3.2 There shall be no discrimination in the performance of this contract, against any
person, or group of persons, on account of race, color, religion, religious creed,
national origin, ancestry, gender including gender identity or expression, age (over
40), marital or domestic partnership status, mental disability, physical disability
(including HIV and AIDS), medical condition (including genetic characteristics or
cancer), veteran or military status, family or medical leave status, genetic
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13.4

13.5

13.6

13.7

information, or sexual orientation. The Contractor shall not establish or permit any
such practice(s) of discrimination with reference to the contract. Contractors
determined to be in violation of this section will be deemed to be in material breach
of the contract.

13.3.3 Contractor and its subcontractors shall abide by the requirements of 41 CFR
§§ 60-1.4(a), 60-300.5(a) and 60-741.5(a). These regulations prohibit
discrimination against qualified individuals based on their status as protected
veterans or individuals with disabilities, and prohibit discrimination against all
individuals based on their race, color, religion, sex, sexual orientation, gender
identity, or national origin in the performance of this contract. Moreover,
these regulations require that covered prime contractors and subcontractors
take affirmative action to employ and advance in employment individuals
without regard to race, color, religion, sex, national origin, protected veteran
status or disability.

13.3.4 The Contractor shall include the nondiscrimination and compliance provisions of
these clauses in all subcontracts.

Trenching and Shoring

The Contractor shall comply with Labor Code, Sections 6500, 6705, and 6707, and Public
Contract Code, Section 7104, regarding trenching and shoring, and not withstanding any
other provisions of the Contract Documents.

Third Party Claims

Pursuant to Public Contract Code, Section 9201, the District will provide Contractor with
timely notification of the receipt of any third-party claims relating to this contract.

Prohibition of Assignment

The Contractor shall not assign, transfer, or otherwise dispose of any of its rights, duties or
obligations under this Contract. This prohibition does not apply to the District. The District
retains the right to assign this Contract in whole or in part at any time upon reasonable
terms.

News Releases

The Contractor, its employees, subcontractors, and agents shall not refer to the District, or
use any logos, images, or photographs of the District for any commercial purpose,
including, but not limited to, advertising, promotion, or public relations, without the
District’s prior written consent. Such written consent shall not be required for the inclusion
of the District’s name on a customer list.
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13.8

13.9

Severability

Should any part of the Contract be declared by a final decision by a court or tribunal of
competent jurisdiction to be unconstitutional, invalid or beyond the authority of either party
to enter into or carry out, such decision shall not affect the validity of the remainder of the
Contract, which shall continue in full force and effect, provided that the remainder of the
Contract can be interpreted to give effect to the intentions of the parties.

Covenant Against Gratuities

The Contractor warrants that no gratuities (in the form of entertainment, gifts, or otherwise)
were offered or given by the Contractor, or any agent or representative of the Contractor, to
any officer or employee of the District with a view toward securing the Contract or
securing favorable treatment with respect to any determinations concerning the
performance of the Contract. For breach or violation of this warranty, the District shall
have the right to terminate the Contract, either in whole or in part, and any loss or damage
sustained by the District in procuring on the open market any items which Contractor
agreed to supply shall be borne and paid for by the Contractor. The rights and remedies of
the District provided in this clause shall not be exclusive and are in addition to any other
rights and remedies provided by law or in equity.

13.10 Rights and Remedies of the District

The rights and remedies of the District provided herein shall not be exclusive and are in
addition to any other rights and remedies provided by law or under the Contract.

13.11 Waiver of Rights

Any action or inaction by the District, or the failure of the District on any occasion, to
enforce any right or provision of the Contract, shall not be construed to be a waiver by the
District of its rights and shall not prevent the District from enforcing such provision or
right in any future occasion. Rights and remedies are cumulative and are in addition to any
other rights or remedies that the District may have at law or in equity.

13.12 Confidentiality

Contractor agrees to maintain in confidence and not disclose to any person or entity,
without the District’s prior written consent, any trade secret or confidential information,
knowledge or data relating to products, process, or operation of the District. Contractor
further agrees to maintain in confidence and not disclose to any person or entity, any data,
information, technology, or material developed or obtained by Contractor during term of
the Contract. The covenants contained in this paragraph shall survive the termination of
this Contract for whatever cause.

END OF DOCUMENT
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EXHIBIT G

PUBLIC WORKS FORMS



EB DECLARATION OF ELIGIBILITY TO
EBMUD WORK ON PUBLIC WORKS PROJECTS

The undersigned hereby certifies under penalty of perjury under the laws of the State of
California that in connection with bidding on:

Mokelumne River Floodplain Habitat Restoration Project - RFP# FW2-26

The bidder is eligible to bid on public works projects in the State of California;

The bidder is not barred from bidding on or being awarded a contract for public works
pursuant to California Labor Code Sections 1725.5, 1777.1 or 1777.7,;

The bidder has obtained from each and every sub-contractor it intends to employ on this
project, a statement of eligibility to work on public works projects in the State of
California indicating that the subcontractor is not barred from performing work on a
public works project pursuant to California Labor Code Sections 1725.5, 1777.1 or
1777.7,

If at any time during the course of performing work for East Bay Municipal Utility District,
the contractor (formerly known as the bidder) becomes, or any of its sub-contractors
become, ineligible to work on public works projects in the State of California, the
contractor will immediately notify East Bay Municipal Utility District of this fact in writing.

Firm:

By: Date:
(Signature of Bidder)

Title:

Signed at: County, State of:

E-102  04/19 E-102-Declaration-of-Eligibility-to-Work-on-Public-Works-Projects.pdf



EXHIBIT H

BOND REQUIREMENTS



EXHIBIT H
BOND REQUIREMENTS

Once awarded, CONTRACTOR shall furnish on DISTRICT forms a good and approved
faithful performance bond and payment bond in the amount of 100% of the Agreement
price.

The bonds shall be executed by a sufficient, admitted surety insurer (i.e., as listed on
website https://www.cslb.ca.gov/OnlineServices/InsuranceSearch/INSRequest.aspx)
admitted to transact such business in California by the California Department of Insurance.

If, during the continuance of the Agreement any of the sureties, in the opinion of
DISTRICT, are or become irresponsible, DISTRICT may require other or additional
sureties, which CONTRACTOR shall furnish to the satisfaction of DISTRICT within ten
days after notice. [f CONTRACTOR fails to provide satisfactory sureties within the ten-
day period, the Agreement may be terminated for cause.


https://www.cslb.ca.gov/OnlineServices/InsuranceSearch/INSRequest.aspx

5/559 DATE FAITHFUL PERFORMANCE BOND

CONTRACTOR (Name and California address where service may be effected)

SURETY (Name and California address where service may be effected)

AMOUNT OF BOND (Sum in words and figures)

CONTRACT DOCUMENTS (As named in the Contract)

KNOW ALL PERSONS BY THESE PRESENTS:

THAT, the contractor named above, hereinafter called the Contractor, as Principal, and the Surety named above, as Surety,
are held and firmly bound unto the East Bay Municipal Utility District, hereinafter called the District, in the sum entered
above, lawful money of the United States of America, for the payment of which sum well and truly to be made to the District,
we, and each of us, bind ourselves, our heirs, executors, administrators, successors, and assigns, jointly and severally, firmly
by these presents.

The condition of the above obligation is such that whereas the Contractor and the District entered into a Contract of even date
herewith, by the terms and conditions of which the Contractor agreed to perform and complete the work, or manufacture,
complete, and deliver the material or equipment, set forth in the Contract Documents named in the Contract, all now on file
in the office of the Secretary of the District, as will more fully appear by reference to said Contract, which is made a part of
this bond;
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FAITHFUL PERFORMANCE BOND

NOW, THEREFORE, if the Contractor shall well and truly carry out, execute and perform all things by the Contractor to be
carried out, executed and performed, according to the terms and conditions of said Contract, including any and all warranty
and guaranty obligations contained therein, then this obligation shall become null and void, otherwise to remain in full force
and effect throughout the period of performance, including any warranty or guaranty period.

No prepayment or delay in payment, and no change, extension, addition, or alteration of any provision of said Contract or
Contract Documents agreed to between the Contractor and the District, and no forbearance on the part of the District shall
operate to release the Surety from liability on this Bond, and consent to make such alterations without further notice to or
consent by the Surety is hereby given, and the Surety hereby waives the provisions of Section 2819 of the Civil Code and
Section 359.5 of the Code of Civil Procedure of the State of California.

Each signator to this bond hereby declares under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated the day and year entered on the first page hereof.

Contractor
By
*Title
By
**Title
(SEAL OF SURETY)
Surety
By
Title
Note: The signature of the Surety on this bond must be acknowledged before
aNotary Public. An executed Power of Attorney indicating that the Surety’s
representative is authorized to bind the Surety must accompany this bond.
The foregoing Bond was accepted and approved this day of , 20

., East Bay Municipal Utility District

Specifications / Proposal No.

*If corporation, Corporate President or CEO; if Partnership, Partner.
**Corporate Secretary or financial officer.
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5’% DATE PAYMENT BOND

CONTRACTOR (Name and California address where service may be effected)

SURETY (Name and California address where service may be effected)

AMOUNT OF BOND (Sum in words and figures)

CONTRACT DOCUMENTS (As named in the Contract)

KNOW ALL PERSONS BY THESE PRESENTS:

THAT, WHEREAS, the contractor named above, hereinafter called the Contractor, has this day entered into a Contract with
East Bay Municipal Utility District, hereinafter called the District, to perform and complete the work set forth in the Contract
Documents named in the Contract, all now on file in the office of the Secretary of the District, as will more fully appear by
reference to said Contract, which is made a part hereof; and

WHEREAS, Sections 9550 to 9566 inclusive of the Civil Code of the State of California, and any amendments thereof,
require contractors upon public work to file with the body by whom such contract was awarded a good and sufficient bond to
secure the claims to which reference is made in said sections, NOW THESE PRESENTS

WITNESSETH: That the Contractor, as Principal, and the Surety named above, as Surety, are held and firmly bound unto
any and all materialmen, persons, firms, or corporations furnishing materials, provisions, or other supplies used in, upon, for,
or about the performance of the work contracted to be done, and to all persons, firms or corporations renting or hiring
implements or machinery for or contributing to the said work to be done and to all persons who perform work or labor of any
kind or nature thereon, or in connection therewith, and to all persons who supply both work and materials, in the sum entered
on the first page hereof, lawful money of the United States of America, being not less than the total amount payable by the
terms of said Contract, for which payment well, truly and promptly to be made we bind ourselves, our heirs, executors,
administrators, successors, and assigns, jointly, and severally, firmly by these presents.
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PAYMENT BOND

The condition of the above obligation is such that if the Contractor, or the Contractor’s subcontractors, fail to pay for any
materials, provisions or other supplies used in, upon, for, or about the performance of the work contracted to be done, or for
any work or labor thereon of any kind, or for amounts due under the Unemployment Insurance Act with respect to such work
or labor, the Surety will pay for the same, in an amount not exceeding the sum specified in this Bond, provided that any and
all claims hereinunder shall be filed and proceedings had in connection therewith as required by the provisions of said
Sections 9550 to 9566 inclusive of the Civil Code of the State of California, and any amendments thereof: PROVIDED
ALSO, that in case suit is brought upon this Bond a reasonable attorney’s fee shall be awarded by the court to the prevailing
party in said suit, said attorney’s fee to be fixed as costs in said suit, and to be included in the judgment therein rendered.

No prepayment or delay in payment and no change, extension, addition, or alteration of any provision of said Contract
or Contract Documents agreed to between the Contractor and the District, and no forbearance on the part of the District, shall
operate to release the Surety from liability on this Bond, and consent to make such alterations without further notice to or
consent by the Surety is hereby given, and the Surety hereby waives the provisions of Section 2819 of the Civil Code of the
State of California.

Dated the day and year entered on the first page hereof.

Each signator to this bond hereby declares under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Contractor
By
*Title
By
**Title
(SEAL OF SURETY)
Surety
By
Title
Note: The signature of the Surety on this bond must be acknowledged before
a Notary Public. An executed Power of Attorney indicating that the Surety’s
representative is authorized to bind the Surety must accompany this bond.
The foregoing Bond was accepted and approved this day of , 20

., East Bay Municipal Utility District

Specifications / Proposal No.

*If corporation, Corporate President or CEO; if Partnership, Partner.
**Corporate Secretary or financial officer.
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